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OPENING SCHOLARLY REMARKS

The theoretical framework for blatant abuse by force thrives from John Austin’s
definition of law as a command from the sovereign which can be rebutted by
natural school of law especially St. Augustine who says people have a moral
obligation to fight injustice even if its rebellion, revolution. In fact, Bishop
Desmond Tutu calls it liberation theology...we in this book choose to call it a
“constitutional self conscience and re awakening our self-righteousness in order

to redeem our God given freedoms.
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ABOUT THE BOOK

The law of criminal procedure lays down the machinery by which suspects are
brought to court, tried and if found guilty, punished. Criminal procedure can also
be defined as the means by which criminal law is enforced and involves the
balancing of the liberty of the citizen against the interests of the community as a
whole. The scope of criminal procedure extends over a wide perimeter from
prevention and investigation of crime to prosecution and punishment of the
offender.!

As far as human rights are concerned, every Ugandan citizen has a right to
liberty. This presupposes that the freedom enjoyed by the citizens can only be
limited according to the provisions of the law and anything done without heeding
the same is said to be arbitrary. The Uganda Police Force is mandated under
Section 4 of the Police Act to; protect the life, property and other rights of the
individual, maintain security within Uganda, enforce the law, ensure public
safety and order and detect and prevent crime in the society. In order to fulfill
this mandate the Police is legally empowered to conduct arrests, searches and
institute criminal proceedings. However, the in manner in which the Police has
conducted numerous arrests over time, has left many Ugandans sceptical as to
whether the Police is indeed a custodian of law and order. Many have witnessed
brutal arrests of politicians, on television and in newspapers over time and even
more recently when Police was dispersing people from political consultative
sessions of presidential opposition candidates like Amama Mbabazi and Kiiza
Besigye. The question that continues to linger is how should these arrests be

conducted under the law? This book analyses the aspect of arrests by the

L Odoki, Benjamin Justice: A Guide to Criminal Procedure in Uganda, 1990.
e
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government. It discusses the procedure of an arrest as enshrined in the laws of
Uganda, the rights of an accused person, a suspect and even a convict.

The book in principle analyses the time before an arrest is carried out; the time
and manner of the arrest; and the events that follow the arrest. The book discusses
the Miranda rule that guarantees that persons detained by police will not be
interrogated in a way that places them at a disadvantage. The book also explores
the aspect of searches on people’s property; how and when these searches should
be conducted in accordance with the law.

The book demystifies the highly volatile discussion of use of reasonable force
while carrying out arrests. It lays out the threshold of what amounts to reasonable
force and envisages circumstances where force is necessary to effect and arrest.
The book also sheds light on the fundamental presumption of innocence and how
this presumption should ordinarily be treated. Consequently, the book highlights
the abuses that have and can be occasioned following the disregard or
misunderstanding of this notion. The book reviews the principle of preventive
arrest in light of human rights and its use as a tool of oppression.

The book also labours to demystify the difference between the different armed
groups in the country. It majorly indicates the difference between the police and
the army and how their roles are different. It postulates the instances where this
thin line of difference has been overstepped by either group and how catastrophic
this action has proven to be overtime. It elaborates on the Posse Comitatus
principle that argues against any military intrusion into civilian affairs. The book
also tries to put into perspective the different groups being formed and revived
in the country in the guise of maintaining law, peace and order. These groups
include the Local Defence Units, Crime preventers and the like. The book
attempts to place them under the different laws promulgated for the governance

of the people of Uganda.
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The book also concerns itself with the aspect of obtaining confessions and
admissions from arrested persons for purposes of presenting the same as
evidence before courts of law. There have been instances where arrested persons
have been coerced into confessions which have led to false imprisonments. The
book also discusses aspects of finding no case against arrested people and the
notion of nolle proseque; and the aspect of compensation for the people that have
been falsely convicted or wrongfully arrested.

The book discusses the issue of liability for police brutality. It discusses the
vicarious liability of the Government in civil proceedings as master and
employer of police officers for acts of police officers done within the course of
duty. The book also considers personal liability of Police officers for their
reckless acts in law enforcement and the possibility of the Police opening up
investigations and commencing criminal proceedings against its officers.

As a bonus, the book briefly discusses part of civil law that is relevant to the

issues enunciated above.
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CHAPTER ONE

S 2

HISTORICAL DEVELOPMENT OF
CRIMINALITY

The Systematisation of criminal law through historical analysis reveals a contrast
between common law crime and the enterprise of general principles
underpinning contemporary criminal law.
COMMON LAW
Central practice is judgments in criminal trials. Judgments had authority by
virtue of tradition, and the experience of the presiding judge. Coke CJ: regarded
as the traditional origin of many common law principles. Judgments were
submerged under the authority of common law tradition or, later, statute
General principles
Emerging from the end of the 18" century to the present, concern for systematic
explanations by means of general principles. Systematization of the common law
into a small number of conceptual structures capable of universal application.
A stark contrast exists between traditional common law crime and the general
principles employed by contemporary courts. This contrast gave rise to a
fundamental change in the way crime was perceived and punished. At common
law, crimes were ‘public wrongs’ (today: ‘crimes’).
Common law tradition
Common law judgments derived their authority from two sources: long-standing
legal tradition, and the experience of the judge. Common law judgments were
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submerged under the authority of the common law tradition or the governing
statute.?

Coke ClJ is typically regarded as the origin of the original definition of crime at
common law; later judgments would frequently refer to his definition.

Towards the end of the 18" century, a new set of general principles began to take
form. With the transition from specific categories of common law crimes to a
broad set of general principles, there were also changes in the fundamental
construction of criminal activity itself: what were previously known as ‘public
wrongs’ became known as ‘crimes’. During the 19" century, judges (and, later,
academics) were concerned to provide systematic explanations of the law such
that they could give rise to general principles. This led to the systematization of
the common law.?

Division of the Common law

The common law falls into two parts:

a) Formal rules (logical, formal reasoning; principles, definitions)

b) Bureaucratic institutions (trial, police, prison)

Prior to the development of general principles, the trial was seen as the pinnacle
of the bureaucratic process, with the police and prison systems subordinate in
their investigation and housing of the accused/convicted. With the rise of general
principles, the trial became secondary to the police and prisons, which were now
both more important than and less regulated by the judiciary. General principles
were seen as being relevant only to the courtroom.

Previously, the trial was the pinnacle of the criminal process, and controlled both

the other major parts of the criminal process. Police were under the direction of

2 Criminal Law and Procedure 01 - Introduction

3 Peter Rush, Criminal Law and Procedure: An Introductory Essay and Overview (2004) 7.
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the judge or magistrate, and the prison authorities were called upon according to
the details of the sentence. With the rise of general principles, the trial become
secondary to the police and prison authorities, which became increasingly
important and unregulated by the judiciary. The trial is now subordinate to
external processes and prosecutorial discretions, so that

general principles are relevant only in the courtroom.

Changes in the criminal object

At common law, the object of crime was its modus operandi. The manner of
acting was the major determinant of criminal liability. Thus the circumstances
in which the accused acted and the qualitative characteristics of their behaviour
determined liability (eg, poison or pitchfork?). Thus, the object of crime was an
event: how did s/he act, and what did they do? The manner of acting played a
large role in determining guilt or innocence. Circumstantial or qualitative
characteristics determined liability. Today, criminal liability is determined by
the consequences (results) of acting, and the mental state (purpose) of the
accused. As a consequence of this transition, definitions of crimes became
increasingly general; abstractions width wider scope for application to fact
scenarios were adopted.

CONTEMPORARY CRIMINAL LAW

Today, it is the consequence of an action, in combination with a purpose or
mental state, which determines guilt or innocence. Results, such as the killing
of a human being are more important than, eg, the weapon with which it was
brought about. Definitions of crimes become increasingly general, abstract, and
capable of subsequent application to a wider range of fact scenarios. General
principles operate as deterrents by targeting the mentality of individuals; in
theory, the law should control the minds of individuals, which in turn controls

their behaviour. Thus, by intimidating the mentalities of the general populace
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according to rational processes and common knowledge, criminal law sought to
prevent the committal of crime. This contrasts with the common law approach
of restitution, which targeted the bodies of perpetrators. An act is not guilty
unless the mental state with which it is done is also guilty.

Definition of Criminal Law

In order to determine the scope of criminal law and the limits within which crime
and law interact, it is necessary first to define crime. Williams’ practical
definition has been highly influential, and — though criticised as circular —
emphasises the procedural nature of the law (a positivist?):*

A crime is an act capable of being followed by criminal proceedings having a
criminal outcome.... Criminal law is that branch of law which deals with
conduct... by prosecution in the criminal courts. Blackstone’s 18th century
definition, on the other hand, focuses upon the public harm suffered as a result
of criminal conduct:

A crime or misdemeanour is an act committed, or omitted, in violation of a public
law, either forbidding or commanding it ... public wrongs, or crimes and
misdemeanours, are a breach and violation of the public rights and duties, due to
the whole community...

Heterodox approaches to contemporary criminal law are generally discouraged,
as they tend towards fragmentation of previously unified bodies of law and
dissolution of principle. Pragmatic approaches are favoured, particularly where
they serve to improve the perception of criminal law as a single, self-coherent,

and rational entity.

4 williams, glanville (1955), ‘the definition of crime’, 8 current legal problems 107, 130.
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Application of Criminal Law

Substantive criminal law encompasses humerous semantic layers:

* Constructions of criminal responsibility

* Interpretation of definitional elements

* Classification of crimes

* Legal definition of specific types of crime

* Constructions of the ‘facts’ of the case

As such, particular attention should be paid to the way in which judicial
interpretation proceeds (eg, in defining the crime and treating evidence) and the
values that underlie it

and other legal reasoning and rhetoric.

GENERAL PRINCIPLES OF CRIMINAL

LAW
DOCTRINES OF THE CRIME

A crime is composed of two parts:

1. Actus reus; An external, behavioural element; and

2. Mens rea; A mental, fault-based element.

Generally, in order to commit a crime an actor must possess both actus reus and
mens rea. That is, an act is not guilty unless the mental state by which it was
commissioned is also guilty. The crime is the combination of both, and is a
single unity. Modern definitions of crimes construct the attribution of criminal
responsibility around prohibited mentalities as to prohibited consequences.
Note, however, that this can cause problems in crimes which are structured
around a mentality as to a circumstance (eg, rape).

Definitions of specific legal crimes (eg, assault, murder) are generated by

reference to these two components. Note that each legal type of crime has its
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own forms of mens rea (per Stephen J in Tolson). For criminal liability to be
attached to a person, three elements are necessary:

1. Act (must be voluntary and a legal cause of the prohibited consequence)
(a) Acts that are not willed are not legal acts (voluntariness)

(b) Omissions arguments are often claims that the act should have been done

2. Mental state (intent or purpose of the accused)

(a) Intention: oldest mental state

(1) attached to consequences

(ii) purpose of the actual accused (subjective); eg, killing vs scaring when
carrying loaded shotgun

(b) Recklessness: foresee prohibited consequence as a ‘possible or probable
result” of conduct

(i) Irrespective of intention, but has subjective element

(c) Negligence: objective standard (that of the ordinary reasonable person)

3. Defence (there must be a lack of valid legal defences)

(a) Automatism: used as a defence to negative voluntariness

(b) Intoxication: used as a defence to negative voluntariness, intention, or both
(c) Temporal coincidence: to prevent unintended coincidences, both actus reus
and mens rea must occur contemporaneously

Doctrines of defence

Doctrines of defence specify the legal requirements for employment of defences,
and set limits on their use.

In order for a crime to exist according to law, it requires both external and
internal elements to be present as well as the absence of available defences that
would negative them.

There are two main types of defences:

(a) Can the actus reus or mens rea of the offence be proven?

(i) The defense operates by denying the elements of the crime
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(i) Arises as a consequence of the burden of proof, the onus of which lies with
the prosecution
(b) Systematization of common arguments
(i) Legally recognized defenses with their own definitions, derived from general
principles (eg, provocation)
(ii) These have legally distinct, precise definitions
Of the specific legal defences, there exist two types of defence based on the
extent to which they negative or limit criminal liability:
« Partial defences: the accused is still guilty, but the defence changes the type
of crime with which they are charged; and
« Complete defences: the prosecution must disprove the defence; if they fail, a
verdict of not guilty is entered and the accused is acquitted.
Mens rea defences
Many defences are concerned with mens rea issues, such as provocation, where
the
argument of the accused is that a different mental state should apply, since they
only brought about the prohibited consequence as a result of failing to exercise
self-control.
Other mens rea defences:
e Duress: eg, a gun is put to the head of B, and A is told to kill C, or B will
be killed
o Necessity: an objectively-determined circumstance
o Self-defence: reasonable belief
Note that the availability of these defences depends upon the nature of the crime.
The exception is insanity, which is available for any crime.
When considering a defence, three questions need be raised:
1. Whether it is partial or complete?
2. For what crimes is it available and are its definitional elements fulfilled?
3. ldentify the crime first. Note its elements. Identify relevant items of
proof. Then (and only then) look at possible defences.

e
7
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Quasi-defences
Pseudo/quasi-defences deny the existence of an actus reus or mens rea but the
onus of raising such defences rests upon the accused. For example:
e Automatism Question of will; conduct was involuntary there can be no
actus reus.
¢ Intoxication The accused was so drunk that there was no intention/purpose
and/or voluntariness.
e Mistaken belief Intention predicated upon knowledge; if act committed
innocently, this could undermine the basis of liability.
It might be asked of these quasi-defences whether they are excuses or
justifications for the conduct of the accused. Previously, they were treated as
excuses; now, however, procedural changes have transformed them into
justifications.
Doctrines of strict and absolute liability
Doctrines of strict and absolute liability are methods of interpreting statutory
definitions of crime. Crimes which attract strict or absolute liability do not
require the prosecution
to prove the existence of a mens rea.
These doctrines influence the reading of a criminal statute (typically, not
concerned with
the Crimes Act 1958 (Vic), but rather, eg, areas like environmental law).
Does the statute specify mens rea as a necessary element for the prosecution to
prove?
e When statutes began to overtake the common law, they began to use non-
legal
expression of mens rea
e The judicial climate in which interpretation took place developed in
response
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Definition of honest and reasonable mistake of fact
* This defence is unavailable in crimes of absolute liability
Another difference between the two types of crime relates to the defence of
honest and reasonable mistake of fact (belief in a set of circumstances which, if
true, would afford an excuse to the conduct of the accused), which is available
for crimes of strict liability, but not crimes of absolute liability.
Doctrines of complicity
The doctrines of complicity extend the limits of criminal liability to groups. In
this way, individuals may be personally liable for the criminal actions of others.
The doctrines of complicity define a method for finding people liable where
elements of the crime are lacking.
Where a group of people act in cohort to produce a prohibited consequence, and
each has knowledge of the circumstances in which they act, all members may be
found guilty of the crime as though they themselves had produced the result as
an individual. Generally, knowledge is an essential element.
Doctrines of inchoate crimes
Doctrines of inchoate crimes attach criminal liability to agreeing, planning, or
promoting the commission of a crime (eg, attempted murder). Like doctrines of
complicity, they
extend criminal liability beyond the normal conception of a crime.
There are two main types of inchoate offences:

1. Attempts; An individual act, but doesn’t achieve the desired results

2. Incitement A incites B to commit a crime; though no criminal act is

performed by A, they are liable as an accessory

Inchoate is Latin for ‘incomplete’.




CHAPTER TWO

* iy &

ARRESTS AND WARRANTS
An arrest is the deprivation of liberty for the purpose of compelling a person to
appear in court or other authority to answer a criminal charge or to testify against
another person. It usually involves the taking of the person arrested in custody
whereby he is detained or confined.
Every individual in Uganda has a constitutional protection as to personal liberty
enshrined in the Bill of rights. Arresting a person therefore means interfering
with his personal liberty. Therefore, a person will not be deprived of his liberty
save as may be authorized by law.
Article 23 of the 1995 Constitution of Uganda provides for protection of personal
liberty. Article 23(1) of the Constituition provides for instances under which this
feedom maybe derogated.
Article 23(1)° stipulates that no person shall be deprived of personal liberty
except in any of the following;
(@) in execution of the sentence or order of a court, whether established for
Uganda or another
country or of an international court or tribunal in respect of a criminal offence
of which that person has been convicted; or of an order of a court punishing the

person for contempt of court;

5 Constitution of the Republic of Uganda, 1995 (As amended)
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(b) in execution of the order of a court made to secure the fulfillment of any
obligation imposed on that person by law;
(c) for the purpose of bringing that person before a court in execution of the
order of a count or upon reasonable suspicion that that person has committed or
is about to commit a criminal offence under the laws of Uganda;
(d) for the purpose of preventing the spread of an infectious or contagious
disease;
(e) in the case of a person who has not attained the age of eighteen years, for the
purpose of the education or welfare of that person;
(f) in the case of a person who is, or is reasonably suspected to be, of unsound
mind or addicted to drugs or alcohol, for the purpose of the care or treatment of
that person or the protection of the community;
(g) for the purpose of preventing the unlawful entry of that person into Uganda,
or for the purpose of effecting the expulsion, extradition or other lawful removal
of that person from Uganda or for the purpose of restricting that person while
being conveyed through Uganda in the course of the extradition or removal of
that person as a convicted prisoner from one country to another; or
(h) as may be authorised by law, in any other circumstances similar to any of the
cases specified in paragraphs (a) to (g) of this clause.
The Criminal Procedure Code (CPC) does not define an arrest and there is no
definition of this so we resort to case law as in Hussein v Chang Fook® where
Lord Devlin stated that an arrest occurs:

1) when a police officer states u terms that he is arresting; or

2) when an officer uses force to restrain the individual concerned; or

6 (1970) 2 WLR 441
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3) when by words or conduct the officer makes it clear that he will use force
if necessary to restrain the individual from going where he wants to go;
but

4) it does not occur where he stops an individual to make inquiries.

The provisions relating to arrest found in sections 2 — 27 of the Criminal
Procedure Code.

TYPES OF ARREST

There are ordinarily two types of arrests; arrest with warrant and arrest without
warrant. It is normally expected that the police officer or any other person with
authority carrying out an arrest will have a warrant either from a court of law or
from the police. However, this is not usually the case as the police have the power
to effect an arrest without a warrant.

ARREST WITH A WARRANT.

This is an arrest effected under the direction of a person with authority. This is
usually by an official of court. This must be in writing and must be showed to
the person who is to be arrested and explained in a language that he/she
understands as we shall later discuss.

The arrest warrant must therefore be issued by a magistrate and bear the seal of
the court.” It is directed to police officers or any other person; commanding them
to arrest the person named in it who is accused of having committed an offense
named in it.

Every warrant must state shortly the offence with which the person against whom
it is issued is charged, and must name or otherwise describe that person, and it
must order the person or persons to whom it is directed to apprehend the person

against whom it is issued and bring him or her before the court issuing the

7 Section 56 of the Magistrates’ Courts Act Cap 16, laws of Uganda
EEEEEEEEEEEEEEEEEEE———————
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warrant or before some other court having jurisdiction in the case, to answer to
the charge mentioned in it and to be further dealt with according to law.®

A warrant directed to a police officer may also be executed by any other police
officer whose name is endorsed upon the warrant by the officer to whom it is
directed or endorsed, and similarly, a warrant directed to a chief may be executed
by any other chief whose name is endorsed on the warrant by the chief to whom
it was directed or endorsed.® Therefore, this means that the warrant cannot be
executed by anyone without the necessary endorsement.

A warrant may be issued by the court for the arrest of someone who has been
charged with a crime. The warrant can be issued at any time and will be valid
until it is executed or revoked by the court that issued it. When a person is
suspected of committing an offense, fails to appear at the time and place specified
in a summons, or fails to appear at the time and place specified in a bail, a warrant
of arrest may be issued against them.°

As a result, any error in the substance or form of a warrant will not impact the
legitimacy of any proceedings in any case; unless the irregularity appears to
deceive or mislead the accused, the court may adjourn the case hearing and
remand or admit the accused to bail at the accused's request.

Second, the offence must be stated in accordance with the regulations for
charging. If a charge is not constructed in line with the precise provisions
established by law, it may be open to complaint in terms of its form or content.
Finally, the person executing an arrest warrant must inform the person accused
of the warrant's contents (and display the warrant if requested), and then bring
that individual before the court as soon as possible.

8 Section 56(2), Ibid.
9 Section 60, Ibid
10 See Sections; 54,55,56,57 and 66 of the Magistrates Courts Act
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ARREST WITHOUT A WARRANT

As opposed to arrests with warrants, this kind of arrest is done without any order
from the magistrate and without an arrest warrant.!* This kind of arrest can be
undertaken by any police officer, an officer in charge of a police station, a person
in charge of lawful custody, a magistrate, and a private person.

a) By a Police Officer

Section 10 of the Criminal Procedure Code Act provides that;
Any police officer may, without an order from a magistrate and without a warrant,
arrest -

a) any person whom he or she suspects upon reasonable grounds of having
committed a cognisable offence, an offence under any of the provisions
of Chapter XVI of the Penal Code Act!? or any offence for which under
any law provision is made for arrest without warrant;

b) any person who commits a breach of the peace in his or her presence;

c) any person who obstructs a police officer while in the execution of his or
her duty, or who has escaped or attempts to escape from lawful custody;

d) any person whom he or she suspects upon reasonable grounds of being a
deserter from the Uganda Peoples’ Defense Forces;

e) any person whom he or she finds in any highway, yard or other place
during the night and whom he or she suspects upon reasonable grounds
of having committed or being about to commit a felony;

f) any person whom he or she suspects upon reasonable grounds of having
been concerned in any act committed at any place out of Uganda which,

if committed in Uganda, would have been punishable as an offence, and

11 See Section 23 of the Police Act
2 Cap 120
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for which he or she is, under the provisions of any written law, liable to
be apprehended and detained in Uganda;

g) any person having in his or her possession without lawful excuse, the
burden of proving which excuse shall lie on that person, any implement
of housebreaking;

h) any person for whom he or she has reasonable cause to believe a warrant
of arrest has been issued;

1) any person in whose possession anything is found which may reasonably
be suspected to be stolen property or who may reasonably be suspected
of having committed an offence with reference to that thing.

b) By an officer in charge of a Police station.

Further, the Criminal Procedure Code Act® provides that any officer in charge
of a police station may, without an order from a magistrate and without a warrant,
arrest or cause to be arrested: any person found taking precautions to conceal
her/his presence within the limits of that station under circumstances which
afford reason to believe that she/he is taking the precautions with a view to
committing a cognisable offence; any person within the limits of that station who
has no ostensible means of subsistence or who cannot give a satisfactory account
of her/himself; any person who is by repute a habitual robber, housebreaker or
thief, or a habitual receiver of stolen property knowing it to be stolen, or who by
repute habitually commits extortion or in order to commit extortion habitually
puts or attempts to put persons in fear of injury.

c) By a person in lawful custody

The person in charge of the lawful custody of a person apprehended has the

authority to re-arrest the escaped or rescued individual. If a person in lawful

13 Section 11 of the Criminal Procedure Code Act (Cap 116)
e
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custody flees or is rescued, the person from whose custody he or she flees or is
rescued may follow and arrest him or her anywhere in Uganda.**

d) By a private person
Any private person with reasonable suspicion of committing a felony may arrest
anyone who, in his or her opinion, commits a cognisable offense. The owner of
the property, his or her servants, or individuals authorised by him or her may
arrest persons found committing any offence involving property damage without
a warrant.™ Use of unreasonable force to effect an arrest my lead to criminal and
civil liability (assault/false imprisonment and battery).
In Uganda v Muherwa,® a private person who used a weapon to incapacitate the
deceased suspected to be thief in the process of which he died was prosecuted
and convicted of manslaughter.
In Beard and Anor v R’ the appellants, two private persons arrested the
complainant, tied
him and assaulted him although he made no attempt to escape. Delayed in
handing him to the police. Prosecuted for assault and unlawful confinement.
Convicted of these offences as they used unreasonable and unnecessary force.
When a private individual arrests someone without a warrant, he or she must
immediately
turn the person over to a police officer or, if no police officer is available, take
the subject to the nearest police station. Under section 16(1) of the CPC, %
person arrested by a private person without a warrant should be handed over to

the police without delay. The police, depending on the circumstances, should re

14 Section 21, Ibid
15 Section 15(2), ibid
16 (1972) EA 466
17(1970) EA 448

18 Cap 116
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arrest him or set him free.If a police officer has cause to suspect that the person
arrested meets the criteria that would normally lead to an arrest without a
warrant, the officer must re-arrest the subject.®
If there is reason to believe that the person arrested has committed a
noncognisable offense and he or she refuses to give his or her name and residence
when asked by a police officer, or gives a name or residence that the officer has
reason to believe is false, he or she will be arrested by the officer in order for his
or her name and residence to be determined. When that person's true name and
residence have been established, he or she will be released on the condition that
he or she executes a bond, with or without sureties, to appear before a magistrate
if required; however, if that person is not a Ugandan resident, the bond will be
secured by a surety or sureties who are Ugandan residents. If the person's genuine
name and domicile are not determined within twenty-four hours of his or her
detention, or if he or she fails to execute the bond or provide adequate sureties,
he or she is brought before the nearest magistrate with jurisdiction.?
If there is no reasonable suspicion that he or she has committed any crime, he or
she is immediately released.

e) By a Magistrate
When a crime is committed in the presence of a magistrate within the local
bounds of his or her jurisdiction, the magistrate may arrest or order the arrest of
the offender, and may commit the offender to custody upon the arrest, subject to
the rules of the Criminal

Procedure Code regarding bail.?*

19 Section 16, ibid
20 Section 13, ibid
21 Section 19, ibid
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Any magistrate may also arrest or direct the arrest of any individual for whose
arrest he or she is competent at the moment and in the circumstances to issue a
warrant in his or her presence, within the local limits of his or her jurisdiction.??
PREVENTIVE ARRESTS

Sections 24, 26 and 27 of the Criminal Procedure Code Act® empower any
police officer to interpose and or arrest any person without a warrant to prevent
commission of an offence.

Preventive detention means detention of a person without any trial or conviction
by a court, but merely based on suspicion in the minds of the executive authority
that one might be a threat to peace and security. Preventive detention, the practice
of incarcerating accused individuals before trial on the assumption that their
release would not be in the best interest of society-specifically, that they would
be likely to commit additional crimes if they were released. Preventive detention
is also used when the release of the accused is felt to be detrimental to the state's
ability to carry out its investigation. In some countries the practice has been
attacked as a denial of certain fundamental rights of the accused. Preventive
detention is used to a considerable extent in countries ruled by dictators.
Particularly in cases in which the accused individuals were perceived as political
or security threats to the government. In such countries, where there was often
little concern for the protection of individual rights, preventive detention was left
almost exclusively in the hands of police and prosecuting authorities. Where
there is greater concern for individual rights, the courts have been given control,
but critics maintain that the practice in any form does not lend itself to vigorous
and continuous protection of individual rights.

OBJECT: Is to prevent him from committing again and the detention takes place

22 Section 20, ibid
% Cap 116
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on the
apprehension that he is going to do something again. It comes within any of the
grounds
specified like..

e Security of the State

e Public Order

e Foreign affairs

e Services essential to the community.
Historical Background of preventive arrests in Uganda.
The background of preventive arrest can be traced from the Habitual Criminals
(Preventive Detention)?* whose primary goal was to make provision for the
introduction in Uganda of preventive detention for habitual criminals. Reports of
the Government's campaign to arbitrarily detain hundreds of workers and
Political activists as the parties launched their protests in Kampala, illustrate,
once again, the dangers of Uganda’s preventive detention regime and its potential
to be used as a tool to clamp down on fundamental freedoms. Not only is
preventive detention incompatible with human rights law, the long history of
abuse of preventive detention in the country suggests that Uganda must
reconsider its laws and policy on arrest and detention as a matter of urgency.
Preventive detention is a form of administrative detention, ordered by executive
authorities, usually on the assumption that the detainee poses future threat to
national security or public safety. Unlike regular detention under criminal law,
its immediate aim is often not to bring criminal charges, much less to try the
detainee in a court of law. In the sub-continent, preventive detention dates back

to the colonial era. Under the British, executive authorities had sweeping powers

2 Act 1951
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to preventively detain individuals on a wide
range of grounds including threat to public order and national security.

After its creation in 1962, Uganda retained this security-oriented strategy in
response to post-independence violence and instability, sacrificing fundamental
rights and freedoms in the name preserving order and peace.

THE PROCEDURE OF EFFECTING AN

ARREST

UNDERSTANDING THE CONCEPT OF AN ARREST
One of the ultimate purposes of a community is to be able to live in harmony and
enjoy shared resources. From time to time, this harmony is disturbed by various
elements. These elements can be natural; i.e., disasters or they can be otherwise.
Part of the latter disturbance can be occasioned by fellow people in the
community. These disturbances can be categorised in law into two; civil wrongs
and crimes. There are some other wrongs that community might consider as
moral wrongs which do not necessarily attract the law’s ear.

A civil wrong occurs when one person violates a right of another that calls for
compensation or repayment to the person wronged. For example, if a person fails
to pay back money which was loaned to them, the other party can take a civil
case to get the money back from the offender.

A crime on the other hand occurs when a person commits a wrong that calls for
community condemnation or punishment. If a man has carnal knowledge with a
girl below the age of 14, they are committing a criminal offence (aggravated
rape) for which they may be punished if found guilty. They may be put in prison
to serve a sentence as a form of punishment.

It should be understood that there are some wrongs that usually might cross over

to both categories i.e., a civil wrong and a crime. For example, if a person takes
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the life of another, that person might be charged with the crime of murder or
manslaughter and at the same time, the deceased’s beneficiaries might sue using
death as a cause of action for compensation from the offender.

Whether a civil wrong or a crime, it is undisputable that an occurrence of either
is bound to disrupt the harmonious living in the community, either as a whole,
or just against an individual. Therefore, in order to maintain this peace in the
community, governments by law establish a body to keep watch and guard the
harmony. This body is known as the

police and in Uganda, it is the Uganda Police Force.?®

The Constitution?® and the Police Act?” provide elaborately the functions of this
force in maintaining law and order in the society. These include; to protect the
life, property and other rights of the individual;, to maintain security within
Uganda; to enforce the laws of Uganda; to ensure public safety and order; to
prevent and detect crime in the society; subject to section 9%, to perform the
services of a military force; to co-operate with civilian authorities and other
security organs established under the Constitution and with the population
generally; among others.

Most of the functions provided in these laws can best be fulfilled by
apprehending offenders and temporarily removing these from the rest of the
population. This process is known as arresting. The concept of arrest is part and
parcel of the criminal procedure but this chapter is concerned with how the

procedure of arrest should be carried out.

25 Article 211 of the Constitution of the Republic of Uganda, 1995 establishes the Uganda Police
Force. Section 2 of the Police Act, Cap 303 provides that; “There is established a force to be
known as the “Uganda Police Force”.”
26 Article 212 of the Constitution

27 Section 4 of the Police Act (Cap 303)

28 It provides for the functions of the police authority
e
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It should be remembered that every person is entitled to personal liberty. This

freedom can only be limited in the event that a person violates any of the

provisions of the law or fulfils the circumstances envisaged under Article 23 of

the Constitution. It provides;

No person shall be deprived of personal liberty except in any of the following

cases-

a)

b)

d)

f)

9)

in execution of the sentence or order of a court, whether established for
Uganda or another country or of an international court or tribunal in
respect of a criminal offence of which that person has been convicted; or
of an order of a court punishing the person for contempt of court;

in execution of the order of a court made to secure the fulfillment of any
obligation imposed on that person by law;

for the purpose of bringing that person before a court in execution of the
order of a

court or upon reasonable suspicion that that person has committed or is
about to commit a criminal offence under the laws of Uganda;

for the purpose of preventing the spread of an infectious or contagious
disease;

in the case of a person who has not attained the age of eighteen years, for
the purpose of the education or welfare of that person;

in the case of a person who is, or is reasonably suspected to be, of unsound
mind or addicted to drugs or alcohol, for the purpose of the care or
treatment of that person or the protection of the community;

for the purpose of preventing the unlawful entry of that person into
Uganda, or for the purpose of effecting the expulsion, extradition or other
lawful removal of that person from Uganda or for the purpose of restricting

that person while being conveyed through Uganda in the course of the
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extradition or removal of that person as a convicted prisoner from one
country to another; or
h) as may be authorised by law, in any other circumstances similar to any of
the cases specified in paragraphs (a) to (g) of this clause.
These circumstances are the only situations in which a person’s personal liberty
can be limited. It follows that the courts of law have further clarified the purpose
of an arrest and what does not amount to a valid reason to carry out an arrest. In
the case of Ochwa v Attorney General,? court explained that;
[The right to liberty is the right of all persons to freedom of their person, freedom
of movement and freedom from arbitrary arrest and detention by others. An
unlawful arrest occurs when a person without legal authority or justification,
intentionally restrains another person's ability to move freely—there is no power
to arrest and detain a person merely to make enquiries about him or her. The
Constitution does not permit an arrest for the purposes of interrogation in the
hope of getting enough information to ground a charge. Any arrest must be on
the basis of a reasonable suspicion—Having "reasonable suspicion" presupposes
the existence of facts or information which would satisfy an objective observer
that the person concerned may have committed the offence]
Therefore, there are quite a number of considerations before an arrest can be
effected. The person carrying out the arrest must fulfil the requirements prior to
the arrest, during the arrest and must most importantly fulfil the requirements

after an arrest.

29 (Civil Suit-2012/41) [2020] UGHC 167 (27 February 2020)
e
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PROBABLE CAUSE

Probable cause generally refers to the requirement in criminal law that police
have adequate reason to arrest someone, conduct a search, or seize property
relating to an alleged crime.

In February 2003, the Uganda Human Rights Commission (UHRC) reiterated
the standard for reasonable and probable cause for detention as set forth in
Ugandan law. “Reasonable” and “probable cause” are defined as:

An honest belief in the guilt of the accused based upon full conviction founded
upon reasonable grounds for the existence of a state of circumstances which
assuming them to be true would reasonably lead any ordinary prudent and
cautious man placed in the position of the accuser to the conclusion that the
person charged was probably guilty of the crime implied.*

Police must also have probable cause to arrest without a warrant, and in many
cases to search or seize property without a warrant. Prosecutors must also have
probable cause to charge a defendant with a crime. Typically, to obtain a warrant,
an officer will sign an affidavit stating the facts as to why probable cause exists
to arrest someone, conduct a search or seize property. Judges issue warrants if
they agree that probable cause exists. There are many instances where warrants
are not required to arrest or search, such as arrests for felonies witnessed in public
by an officer. Here is more information on when warrants are not required. If a
warrantless arrest occurs, probable cause must still be shown after the fact, and
will be required in order to prosecute a defendant.

Probable Cause for Arrest, Probable cause for arrest exists when facts and
circumstances within the police officer's knowledge would lead a reasonable

person to believe that the suspect has committed, is committing, or is about to

30 Steven Semugoma v. Magidu Mafuge & 5 Others [1994] Il KALR 108, cited in Stephen
Gidudu vs. Attorney General, UHRC, February 26, 2003.

e
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commit a crime. Probable cause must come from specific facts and
circumstances, rather than simply from the officer's hunch or suspicion.
"Detentions™ short of arrest do not require probable cause. Such temporary
detentions require only "reasonable suspicion." This includes car stops,
pedestrian stops and detention of occupants while officers execute a search
warrant. "Reasonable suspicion” means specific facts which would lead a
reasonable person to believe criminal activity was at hand and further
investigation was required. Detentions can ripen into arrests, and the point where
that happens is not always clear. Often, police state that they are arresting a
person, places him/her in physical restraints, or takes other action crossing the
line into arrest. These police actions may trigger the constitutional requirement
of probable cause. Someone arrested or charged without probable cause may
seek redress through a civil lawsuit for false arrest or malicious prosecution.

Article 23(4) (b) of the 1995 Constitution allows a person to be arrested "upon
reasonable suspicion of his or her having committed or being about to commit a
criminal offence under the laws of Uganda.” Ultimately, this allows for an arrest
prior to the actual execution of the crime. The United Nations defines arrest as
the "act of apprehending a person for the alleged commission of an offence or by
the action of an authority.3 Under this definition it is necessary for an alleged
offense to have been committed. However, the Uganda Constitution allows for
an arrest when a law enforcement agent thinks the individual might partake in a
criminal activity, even in the absence of any probable cause. Typically, an arrest
is made prior to any substantive investigation. As the former Chief Justice
Benjamin Odoki observed in Kalanima v. Uganda, "the policemen arrest people

31 Body of Principles for the Protection ofAll Persons under Any Form of Detention or
Imprisonment, G.A. Res. 43/173, U.N. GAOR, 7 6 h plen. Mtg., at Annex (a), U.N. Doc.
A/43/173 (1988).

e
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before they have evidence to support the arrest and then, after arresting, they go

out and find evidence to justify the arrest.”

DETECTION

The formal social institution charged with the control of deviance that is
identified as crime, the police should not swing into action until a criminal
offense is detected. Crime that goes undetected does not influence the justice
process directly. It is only when the justice system (usually through the police)
notices a possible criminal offense that the process begins. The first decision to
influence the criminal justice process is determining whether a crime may have
occurred. When a crime or suspected crime is reported to the police, the justice
system is mobilized. If agents of police decide that crime has occurred, they have
made the detection decision. The police respond to the report of a crime. It is
then that case decision making rests with official agents of the justice process,
the police officers.

Once the police come to believe that a crime may have been committed, it is their
decision whether and how to proceed. We can say that the criminal justice system
starts when justice system officials (usually the police) believe a crime has
occurred. At that point, the agents of the justice system take control over the
official societal response to the crime.

If there is no belief that a crime has been committed or that a criminal code has
been broken, no individual should be arrested or detained. In other words, for
any person to be arrested there must be probable cause for the arrest to occur.

Probable cause occurs when there a criminal activity is detected. If there is no

32 Benjamin J. Odoki, Reducing Delay in the Administration of Justice: The Case of Uganda, 5
CIuM. L. F. 57, 78-79 (1994) (citing Kulanima v. Uganda, 1971 High Ct. Bull. 210, 211 (Uganda
High Ct.)).
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probable cause and an arrest is made, such arrest is wrongful arrest and results
in violation of the arrested person’s right to freedom.

CONDUCTING ARRESTS

Section 2 of the Criminal Procedure Code Act, stipulates that, in making an arrest
the police officer or other persons making it shall actually touch or confine the
body of the person to be arrested, unless there be a submission to the custody by
word or action. This implies that if the person being arrested submits to the arrest,
the police officer need not actually touch or confine his body. However, if a
person forcibly resists or attempts to evade the arrest, the police officer or other
person making the arrest may use all means necessary to effect it. This does not,
however, justify the use of greater force than is reasonable or necessary in the
circumstance for apprehension of the offender. In that case, the use of a fire arm
on an unarmed suspect to secure their arrest may be disproportional for the
purpose of apprehending him.

The Police is not allowed to use excessive force or fire arms during arrests unless
a person through force, prevents or attempts to prevent the lawful arrest of
himself or herself or of any other person and even then fire arms are not to be
used unless a police officer has reasonable grounds to believe that he or she
cannot otherwise effect the arrest; he has issued a warning to the offender that he
or she is going to resort to the use of arms and the offender does not heed the
warning; or the police officer has reasonable grounds to believe that he or she or
any other person is in danger of grievous bodily harm if he or she does not resort
to the use of arms. In such a case, the force used still has to be reasonable in the
circumstances. Once a person submits to custody of arrestor he should not be
tied up. It is a requirement of a lawful arrest that the arrested be informed of his

arrest.3?

33 Article 23(3), Constitution of the Republic of Uganda, 1995 (As amended)
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Method of Arrest.

Section 2(1) of the CPC?®* provides that in the making of an arrest the police
officer making the same shall actually touch or confine the body of the person to
be arrested, unless there be a submission to the custody by word or action.

If such a person forcibly resists the endeavor to arrest him or attempts to evade
the arrest, such police officer or other person making the arrest may use all means
necessary to effect the arrest. However, there is an important proviso qualifying
the use of force to the effect that nothing contained in this section 2 of the CPC
shall be deemed to justify the use of greater force than is reasonable in the
circumstances in which it is employed or is necessary for the apprehension of the
offender.®®

In other words, only reasonably necessary force is allowed to be used in order to
effect an arrest. Excessive or unwarranted force is unlawful. In otherwords, there
is no need to touch the person being arrested if he agrees to go with the person
effecting arrest without resistance or argument.

It is even unnecessary to handcuff or tie him if he behaves himself and intends
to cause no trouble. Under section 5 of the CPC,* it is provided that a person
arrested should not be subjected to more restraint than is necessary to prevent his
or her escape. The late Ayume in his book gave an example of a police officer
who comes across a young lad trying to steal a tyre from a motor vehicle at
Nakivubo mews and asks the lad to follow him to the Central Police Station and
he willingly agrees to go without any danger of his escaping, there is no need to
handcuff him and push him around. It is unlawful and unnecessary to assault a

person who is already in custody.

3 Cap 116
%.5.2(2) & (3) of the Criminal Procedure Code Act (Cap 116)
% Cap 116
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Note:

Where any person is charged with a criminal offence arising out of the arrest or
attempted arrest, by him of a person who forcibly resists such arrest or attempts
to evade being arrested the court should, in considering whether the means used
were necessary or the degree of force used was reasonable for the apprehension
of such person, have regard to the gravity of the offence which has been or was
being committed by such person and the circumstances in which such offence
had been or was being committed by such person.

Before use of force is employed, the arresting person should take into account
the seriousness of the offence committed and the manner in which it was
committed. If the offence is grave and violence is involved, the arresting officer
may be justified to use deadly force like a firearm to arrest the offender, or
prevent him from escaping.

Use of reasonable force

Reasonable force must be proportionate and always at the most minimal level
necessary. For instance; the use of a fire arm to apprehend an armed person
resisting arrest can be justified if such use is necessary in the circumstances.
However, the use of a fire arm against unarmed or handcuffed men is
unreasonable because the police are able to apprehend them without excessive
force. Binding or tying up a man who has already submitted to custody is
considered unreasonable and unnecessary force if the man has willingly given in
to his captors.

Search of arrested persons

The Criminal Procedure Code Act provides that a police officer may search any
person who has been arrested and may take possession of anything found on the

person which might reasonably be used as evidence in any criminal
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proceedings.®” The Act is silent as to the rank of a police officer that can conduct
a search and seize any item without warrant. Many lowly ranked police officers
do not know how to do searches and in many instances mishandle the evidence
rendering it useless in court.

Whenever a person is arrested without a warrant, by a private person under a
warrant, and the person arrested cannot be released on bail, the police officer
making the arrest or the re arrest has power to search such a person and place in
safe custody all articles other than

necessary clothing, which are found on him.

A police officer or any person making the arrest has power to seize any offensive
weapons found with an accused person.®

Whenever it is necessary to search a woman, the search must be carried out by
another woman with strict regard to decency.*

Search of Premises of Arrested Persons.

When a police officer has reason to believe that material evidence can be
obtained in connection with an offence for which an arrest has been made. Or of
the person for whom the warrant of arrest has been issued, and he has power to
seize anything which might reasonably be used as evidence in any criminal
proceedings.*® If the person to be arrested enters any building or place, the
arresting officer or person has power to enter the premises and search them.*!
Medical examination of arrested persons

The Criminal Procedure Code Act Cap. 116 does not require the medical
examination of the arrested persons and the manner it should be conducted. This

37 Section 6, Criminal Procedure Code Cap. 116

38 Section 9, Criminal Procedure Code Act (Cap 116)

39 Section 8 Criminal Procedure Code Act and s. 23 (2) of the Police Act.
40 Section 69, Magistrates Court Act (Cap 16)

41 Section 3(1) Criminal Procedure Code Act (Cap 16)
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adversely affects prosecution of cases where such medical examination is
crucial. Most criminal cases are lost in courts of law simply because crucial
preliminary steps were not taken or were mishandled by the relevant authorities.
Medical examination of suspects at the time of arrests is important. The Court of
Appeal in Kiiza Samuel V Uganda** faced with determining the age of the
appellant at the time of commission of the offence stated that the age and mental
status of every accused person at the time the alleged offence was committed is
necessary because the age and or mental status of an accused at the time of the
commission of the offence have a vital bearing on the whole trial, including the

conviction and or sentencing process.”

INVESTIGATION

Upon deciding that a crime may have been committed, the next decision is
whether to investigate, and if so, how thoroughly to investigate. Investigation is
the search for evidence that links a specific person to a specific crime. It is a
process in which the results of initial inquiries often determine the intensity of
the investigation. At the conclusion of the investigation, three outcomes are
possible. First, no evidence of criminal activity may be found and, thus, the
possible crime is classified as unfounded, or not real.

Second, evidence of possible criminal activity may support the finding that a
crime was committed or attempted, but there is not sufficient evidence for an
arrest. In this case, the crime will be left unsolved (i.e., no offender is known),
and the investigation, at least theoretically, will continue. Finally, the
investigation may yield evidence of both a crime and a probable guilty party.

In Uganda, according to PSU (2017), the Police unit can initiate investigations

based on allegations contained in media reports, surprise visits to police posts,

42 Cr. Appeal No. 0102 of 2008
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and complaints from the public. In cases of mistreatment of suspects, the unit
relies heavily on family and friends of detained suspects to locate loved ones,
gain access to the person, and then bring any complaints to the unit’s attention.
Complaints via family members are clearly much less likely to be made if
suspects are held incommunicado or transported long distances, rather than

detained close to home where family members can visit with relative ease.

INTERROGATION AND CONFESSIONS

Although the courts have long recognized the need for police interrogation of
suspects, they have also recognized the potential for abuse inherent in the
practice of incommunicado interrogation. At early common law, any confession
was admissible even if extracted from the accused by torture. As the common
law progressed, judges came to insist on proof that a confession was made
voluntarily before it could be ad- mitted in evidence. In 1897 the Supreme Court
held that to force a suspect to confess violates the Self-Incrimination Clause of
the Fifth Amendment. > In 1936 the Court held that a coerced confession
deprived a defendant in a state criminal case of due process of law as guaranteed
by the Fourteenth Amendment.** In 1964 the self-incrimination clause was made
applicable to state criminal prosecutions.*® As a result, federal and state police
are held to the same standards in evaluating the voluntariness of confessions of
guilt. In Malloy, the Court said that the Fifth Amendment prohibits the extraction
of a confession by “exertion of any improper influence.”*® A confession is
voluntary when it is made with knowledge of its nature and consequences and
without duress or inducement.*’ In Escobedo v. lllinois,*® the Supreme Court

43 Bram v. United States, 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed. 568.

4 Brown v. Mississippi, 297 U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682 (1936).
4 Malloy v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964).
46378 U.S. at 7, 84 S.Ct. at 1493, 12 L.Ed.2d at 659.

47 United States v. Carignan, 342 U.S. 36, 72 S.Ct. 97, 96 L.Ed. 48 (1951).
48378 U.S. 478, 84 S.Ct. 1758, 12 L.Ed.2d 977 (1964),
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recognized the right of suspects to have counsel present during in- terrogation.
Anticipating the criticism that the Court’s decision would hamper law
enforcement, Justice Arthur Goldberg observed the following: “If the exercise of
constitutional rights will thwart the effectiveness of a system of law enforcement,
then there is something very wrong with that system.” However, the Court’s
work in this area was not finished. Two years later, in its landmark decision in
Miranda v. Arizona,*® the Supreme Court held that before interrogating suspects
who are in custody, police must warn them of their right to remain silent and
their right to have counsel present during questioning. The typical form of the
Miranda warnings used by law enforcement is as follows:

You are under arrest. You have the right to remain silent. Anything you say can
and will be used against you in a court of law. You are entitled to have an attorney
pres- ent during questioning. If you cannot afford an attorney, one will be
appointed to represent you.

Unless these warnings have been given, no statement made by the suspect may
be used in evidence, subject to certain narrow exceptions. The Miranda decision
was severely criticized by law enforcement interests when it was handed down
in 1966. But now it is accepted, even supported, by most law enforcement
agencies and has been integrated into routine police procedure. It is also fi rmly
established in the Supreme Court’s jurisprudence, as evidenced by the Court’s
recent decision in United States v.

Dickerson.°

Mirandarising the accused

The Miranda rule guarantees that persons detained by police will not be
interrogated in a way that places them at a disadvantage (i.e. without a lawyer or
legal defense counsel). Basically, the Miranda rule guarantees that the person:

49384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),
50530 U.S. 428 (2000)

e
33



ISAAC CHRISTOPHER LUBOGDO

e Has the right to remain silent

« Has aright to a criminal defense attorney

o Will be provided with an attorney if the cannot afford one
Also, the person is to be informed that if they decide to waive their right to remain
silent, their statements can be used against them in court.
These rights are typically read immediately after the person is taken into custody
by the police. A person is taken into "custody” when they are not free to
leave. Many suspects decide to remain silent until their attorney arrives, after
which, they may proceed with answering questions.
The right to remain silent refers to the idea that the criminal suspect can choose
not to say anything if the police ask them questions. This goes hand-in-hand with
the constitutional right against self-incrimination during trial. Basically, the
person indicates that they wish to remain silent until they can meet with their
lawyer.
Interrogation
Interrogation of suspects and witnesses has long been a mainstay of criminal
investigation. We are all familiar with entertainment-media portrayals of police
investigations in which detectives “grill” the suspect or continually return to the
witness to extract details of the crime. Most often, it is the interrogation that leads
the officers to the needed evidence and ultimately seals the case. Interrogation is
a “search” for evidence through seeking testimony or responses to questions put
to the suspect.
The aim of the questioning is usually to obtain an admission of guilt by the
suspect, which would eliminate the need for a contested trial. Most countries
place restrictions on the scope and methods of interrogation in order to ensure
that suspects are not coerced into confessions by unacceptable means, though in
practice the effectiveness of those restrictions varies greatly.
Suspects must be informed that they have certain rights, including the right to
remain silent, to have a lawyer present during the interrogation, and to be
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provided with the services of a lawyer at the expense of the state if they cannot
afford one. The statement of rights that is read to suspects, known as the Miranda
warnings, was established in the case of Miranda v. Arizona.®! Failure to advise
a suspect of those and other rights can result in the rejection of a confession as
evidence. In the Miranda case, as in many other cases preceding it, the police
arrested the suspect and held him in custody for several hours while questioning
him about the crime. At the conclusion of the interrogation, the suspect had
confessed to the crime. Miranda’s attorneys appealed the conviction on the
grounds that Miranda was not aware that he did not have to speak during the
interrogation and that he had a right to an attorney during questioning. Thus, the
attorneys contended that the confession was obtained improperly and should not
have been allowed as evidence at the trial. The Supreme Court agreed, ruling that
when police have a suspect in custody, they must advise the suspect that he or
she may remain silent, that what is said may be used against the suspect in court,
and that the suspect has the right to either a retained (hired) or appointed attorney
during questioning

DETENTION CENTRES

Remand in custody pursuant to lawful arrest must not only be lawful but
reasonable and necessary in all the circumstances, for example, to prevent flight,
interference with evidence or the recurrence of crime”. Under the laws of Uganda
everyone has the right to make an arrest, including civilians.>® This leads to
further problems because, in Uganda, arrests lead to detention, and when an
arrest is made by an unqualified law enforcer, arbitrary arrests and unreasonable
detentions become far too common, and in turn overwhelm the penal institutions.
The right to make an arrest also gives paramilitary agencies without any legal
mandates the power to act as enforcement agents and make arrests at will.>

51384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),

52 Section 15, Criminal Code Act

%8 Since paramilitary forces are acting without any legal mandate, they are acting as a
unauthorized civilian group, and therefore would have the right to make a civilian arrest. This
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However, only the police force has the right to detain. Others, including civilians,
the military, and paramilitary officers must release a suspect to the police
immediately upon arrest.

Weakened protections and guarantees facilitate the commission of torture. These
unacknowledged places of detention are not visited by outsiders nor by
government officials charged with inspecting conditions inside detention cells.
The government is provided “deniability” by holding the detainees in secret, and
this creates a feeling of impunity among security and intelligence officers.

The 1995 Ugandan constitution explicitly outlaws the holding of detainees in
unacknowledged or “ungazetted” places of detention, that is, those not published
in the official gazette.> Police stations are gazetted facilities. UPDF barracks and
CMI offices are not gazetted facilities. The other “safe houses” where the non-
police agencies hold, interrogate, and torture suspects are not gazetted and are
illegal also.

Before 1995, safe houses had been commonly used for detention; some were
then closed, but they are now being used again. The UHRC dates the
reemergence of safe houses to 1998, during the 1997-99 wave of terrorist bomb
attacks in Kampala believed by the

security forces to be associated with the western-based rebel group ADF.%

The constitutional provision requiring gazetting of all places of detention is now
not enforced at all. Suspects are routinely taken to ungazetted places of detention,
many of them in the capital, Kampala, for prolonged periods, without any official
condemnation or effort to close them down. The two most commonly-cited safe

houses are the headquarters of the Chieftaincy of Military Intelligence (CMI) on

would not allow them to detain suspects however; it would merely provide them the opportunity
to bring the suspect to proper authorities.

% Ugandan Constitution, article 23 (2) provides: “A person arrested, restricted or detained shall
be kept in a place authorised by law.” The minister of internal affairs must publish in the Ugandan
gazette the location of detention places.

%5 UHRC, Annual Report, p. 51.
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Kitante Road in Kampala, and a house on Clement Hill Road in Kampala,
formerly used as the headquarters for Operation Wembley.>® Rooms, cells, and
offices in military barracks are also frequently used as safe houses as well.

At both the Central Police Station (CPS) and Kiira Road police station in
Kampala, the UHRC found, the CMI military personnel guarded “its” cells and
did not allow relatives to visit the suspects—nor even the UHRC representatives,
whose constitutional mandate it is to visit and inspect police stations and posts.®’
In 2003, safe houses continued to be a permanent feature of the Ugandan system
of detention and provided ample opportunity for torture and interrogation of
suspects against whom detaining authorities did not have, or did not care to find,

sufficient information to bring formal accusations or indictments.

PUBLIC PARADING OF CRIMINAL SUSPECTS

Police officers often force detainees to be photographed by journalists prior to
being brought to court, and suspects may be made to pose next to or holding
firearms in front of photographers who have been invited by RRU.®® An RRU
officer testifying before the general court martial said that RRU headquarters has
a policy in instances of theft or robbery to hold press conferences to parade
suspects.166 Press coverage of these parades often refers to suspects as
“hardcore criminals” and “thugs,” even though they have never been convicted

of a crime.> Such a practice clearly violates the right to be presumed innocent.

% FHRI, “Human Rights Reporter,” p. 16

57 https://www.hrw.org/reports/2004/uganda0404/7.htm# _ftn155

%8 Human Rights Watch interview with Duncan, Mbale, December 7, 2009.

% See, e.g., Esther Mukyala, “Police Shoots 3 Robbers in Jinja,” New Vision , May 24, 2010;

Stephen Candia, “Police Arrests 35 Suspects Over Robberies,” New Vision , January 28, 2010;
Stephen Candia, “Kyengera Shooting Suspects Named,” New Vision , January 4, 2010; Francis
Kagolo, “Four Robbers Shot Dead in Kampala,” New Vision , January 3, 2010; Vision Reporter,
“Police Arrests Highway Thugs,” New Vision , April 23, 2009; Moses Nampala, “RRU Team
Kills Thugs, Recovers Gun in Tororo,” New Vision , April 14, 2009; Chris Kiwawulo, “Police
Shoot Two Armed Thugs,” New Vision , October 29, 2008; Patrick Jaramogi and Richard

37


https://www.hrw.org/reports/2004/uganda0404/7.htm#_ftn155

ISAAC CHRISTOPHER LUBOGDO

The press events serve several purposes: to create public support for RRU’s
supposed successes in cracking down hard on crime, to serve as a deterrent, and
to be a potential platform for suspects’ confessions. However, such policies
aimed at forced public shaming of individuals can amount to violations of
suspects’ rights to a fair trial and flout principles of due process. One detainee
said, “They published my story to the media. It was in the New Vision.... The
government and public are scared of me, but I have never been tried.”

Inviting press to photograph suspects also violates the UN Standard Minimum
Rules for the Treatment of Prisoners, which provides that “[w]hen the prisoners
are being removed to or from an institution, they shall be exposed to public view
as little as possible, and proper safeguards shall be adopted to protect them from
insult, curiosity and publicity in any form.

48-HOUR RULE

Avrticle 23(4)% states that A person arrested or detained—

(b) Upon reasonable suspicion of his or her having committed or being about to
commit a criminal offence under the laws of Uganda, shall, if not earlier released,
be brought to court as soon as possible but in any case not later than forty-eight
hours from the time of his or her arrest.

Article 28(1)®! stipulates that in the determination of civil rights and obligations
or any criminal charge, a person shall be entitled to a fair, speedy and public
hearing before an independent and impartial court or tribunal established by law.

Kanamugire, “38 Suspected Robbers Paraded,” New Vision , October 28, 2008; Herbert
Ssempogo, “Police Arrest 66 Suspects, Recover 19 Guns,” New Vision , September 11, 2008;
Moses Nampala, “Cop Held Over Hiring Out Gun,” New Vision , August 20, 2008; Moses
Mugalu, “Ex-Wembley Convicts Behind City Crime,” New Vision , May 17, 2008; Abdulkarim
Ssengendo, “Thugs Held,” May 8, 2008.

80 Constitution of the Republic of Uganda, 1995 (As amended)

61 Ibid
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A majority of suspects, even suspects of petty crimes, are detained in the police
stations for longer than forty-eight hours. Ad hoc security agencies often detain
suspects in "safe houses" prior to releasing them to police custody. Testimonials
from suspects support the conclusion that suspects spend a minimum of one week
at these unofficial detention centers. Most spend months there, and some spen as
long as two years. Detaining the suspects in these safe houses for longer than the
forty-eight hours is clearly in violation of the Constitution. Not only do these
suspects spend considerable time in these illicit locations, they also remain in the
police stations far longer than the mandated forty-eight-hour maximum. The
police have no control over suspects brought into the police stations by the ad
hoc security agencies; the station merely becomes a “legal”
place for these suspects to reside until their release.

Corruption in the police system also leads to the persistent violation of the forty-
eight-hour provision. At this stage of the judicial process, corruption occurs in
abundance." The corruption that impedes proper investigations and causes
arbitrary arrests also affects the timely release of suspects. Timely releases can
be hampered by police demands for a fee in order to be released on bond. Ideally,
bond is supposed to be granted to any suspect charged with a minor offense, such
as petty theft or assault, or to any suspect, regardless of the rime, who has been
detained for forty-eight hours. Regardless of the reason for releasing the suspect
on bond, there is no charge associated. A suspect should not have to pay a fee in
order to be released on bond." Unfortunately, almost all suspects are asked to
pay a fee to be released on bond.

Most suspects are unable to pay these exorbitant fees and, therefore, are forced
to remain in the police cells until the officers decide to move the case forward to
court. However, suspects typically have some petty cash available that they can
bribe officers with to push their cases forward. This, however, is a double-edged
sword. Why would an officer want to push a case forward when the suspect is
paying him small sums of money each day? Hence, the officer might deceive the
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suspect so that he Dbelieves that the officer is helping
to push his case forward. Some of the reasons for violation of the forty-eight hour
provision are not so purposeful. Many of the delays are due to logistical
problems, such as lack of transportation, backlog at the Directorate of Public
Prosecution's Office, and lengthy investigations. Most of the police stations are
supplied with only one vehicle, which is to be used for investigations, to transport
suspects and witnesses to court, and for stationing officers. Even though the
vehicle is to be used for these purposes, many times a station's vehicles are used
for personal errands of high ranking officers.

INITIAL APPEARANCE

Persons arrested for crimes are entitled to a hearing in court to determine whether
they will be released pending further action. This initial appearance or hearing
occurs relatively quickly after arrest, usually within a matter of hours. The
hearing does not involve a determination of guilt, but rather an assessment of the
defendant’s likelihood of appearing at later proceedings. Arrested suspects are
usually entitled to release before trial. With the exception of some serious crimes
(murder, terrorism, kidnapping, etc.) specified in some statutes, arrested persons
may be released while awaiting trial.5? Traditionally, this release has been
accomplished by the posting of bail. The primary purpose of bail is to ensure that
the suspect will return to court for later hearings. The theory of bail is that a
person will return to court if it would cost too much not to return thus, traditional
bail involves the defendant.

62 Onyango, 2013.
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CHAPTER THREE

* i *

SEARCH AND SEIZURE
WHAT IS A SEARCH?

An officer who examines another person's premises, person, or property for the
purpose of discovering contraband (such as stolen property) or other evidence
for use in a criminal prosecution has conducted a “search”. A search involves
prying into hidden placesl in order to discover something concealed.

WHAT IS A "SEIZURE"?

An officer who takes into custody a person (e.g., arrests that person) or property
(e.g., removes a concealed deadly weapon from a suspect) seizes that person or
property. The seizure may be temporary or permanent — the nature of the seizure

will determine what circumstances must exist to authorize the seizure.

BASIC CONCEPTS

Search and Seizure law focuses on the concept of the reasonable expectation of
privacy an individual has in a particular area. Without that expectation, there are
no Fourth Amendment implications. In addition, without that expectation, an
individual lacks standing — the right to bring a claim — even if someone else’s
rights are allegedly violated, unless, for example, the person is a minor or legally
incompetent to bring the claim on their own. Probable Cause is the standard
that is required for the issuance of a search warrant, for an arrest warrant or

warrantless arrest, or for a vehicle exception (Carroll) search. It is more than
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reasonable suspicion, but less than a clear and convincing or beyond a reasonable
doubt.
THE EXCLUSIONARY RULE
If a search satisfies the basic requirements (as discussed above) and produces
evidence relevant to criminal charges, that evidence is admissible (legally
acceptable) in the trial on those charges. Conversely, if officers obtain evidence
by an illegal search and seizure, the Court will exclude that evidence from the
trial on the criminal charges, unless the Court finds an otherwise legal reason to
admit it anyway. This rule of law, that evidence obtained by an illegal search and
seizure is inadmissible in a criminal trial, is known as the "Exclusionary Rule."
Some of the more common grounds on which courts exclude evidence as the
result of illegal search and seizure are as follows:

e the search was not based on probable cause; or

e the search went beyond the scope of the warrant; or

e the search without a warrant was unreasonable because the officer had

adequate opportunity to obtain a warrant.

THE DERIVATIVE EVIDENCE RULE (FRUIT
OF THE POISONOUS TREE)

The Exclusionary Rule prohibits both direct and indirect use of unlawfully
obtained evidence. Unlawfully obtained information cannot be the underlying
basis for an investigation which develops other evidence. The new evidence is
said to be tainted or the "fruit of the poisonous tree.” The "fruit of the poisonous
tree” doctrine may be applicable if illegally obtained evidence is the basis for
discovery of:

e A willing witness who might not have been found.

e A confession or admission which might not have been made if the

defendant had not been confronted with the illegally obtained evidence.
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e Any other evidence which might not have been found even if an officer
uncovers critical evidence which positively connects a suspect to a crime,
if the evidence is obtained in violation of the defendant's Fourth
Amendment rights, the evidence cannot be used unless an exception to the
rule applies (such as the inevitable
discovery exception, the independent source exception, or the use of the
evidence only in rebuttal)

SEARCHES WITH OR WITHOUT A
WARRANT

Law applicable.

The Criminal Procedure Code Act (Cap 116)

The Police Act (Cap 303)

The Magistrate’s court Act (Cap 16)

Definition of a search.

A search may be defined as an inspection made on a person or in a building for
the purpose of ascertaining whether anything useful in criminal investigation
may be discovered on the body of the person or in the building searched.

A search is carried out for the purpose of collecting evidence and exhibits which
may be used in a criminal trial. A search may be carried out in anyplace whether
it be within premises or outside, or in a vehicle.

Normally searches are carried out on the authority of search warrants issued by
the court, but police officers are empowered to search without a warrant in
certain cases.

SEARCH WITH A SEARCH WARRANT.

A search warrant is written authority given by a court ordering the search of the

premises, place, or vessel named in the warrant for the purpose of seizing

8 Nix v. Williams, 104 S.Ct. 2501 (1984).
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anything therein which is required or material in the investigation of an offence.
In other words, a search warrant is an authority to search a place for evidence of
a crime which is suspected or believed to have happened. The two main reasons
why it may be necessary to search a place are, to make an arrest and second, to
obtain evidence.

A search warrant must be signed by the magistrate issuing it, and must bear the
seal of the court.®* Every such warrant remains in force until it is executed or
until it is cancelled

by the court which issued it.%®

The direction in the search warrant must be strictly observed. The person to
whom it is

directed is not supposed to seize articles which are not mentioned in the warrant
unless such un named articles are likely to provide additional evidence as to the
identity of such articles, or which at least, have some relevance in the charge
against the accused person.

Thus the seizure of irrelevant articles is not only legally unjustified but may
damage the prosecution’s case. In order to prove that the articles seized were
from the accused, it is necessary to prove the contents of the warrant.

In Mohanlal Trivedi v R [1967] EA 355

The appellant was convicted of being in possession of property reasonably
suspected of having been stolen and failing to give a satisfactory account of his
possession. The police searched the house and shop of the appellant for a camera.
Although they didn’t find the camera, they found an exposure meter which was
the subject matter of the charge. On appeal it was contend among others that the

conviction ought not to stand as no search warrant was produced and there was

64 5.56(1) and s. 74 of the Magistrates Court Act (Cap 16)
8 Section 55(3), Magistrates Court Act (Cap 16)
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no evidence to show that the appellant’s house and shop were the buildings
named in the warrant. The prosecution failed to prove the contents of the warrant
because of their failure to produce it in evidence.

Power to issue a search warrant.

If it is proved on oath to a magistrate that anything which is necessary to the
conduct of investigation into any offence is in a building, vessel, carriage, box,
the court has power to issue a search warrant authorizing the person to whom it
is directed to search such place for such a thing. The place to be searched for is
found, the person carrying out the search is empowered to seize and carry it to
the court which issued the search warrant or some other court to be use as an
exhibit.®

Execution of search warrants.

A search warrant may be directed to one or more police officers or chiefs named
therein or generally to all police officers and chiefs. However, where the
immediate execution of search warrant is necessary and no police officer or chief
is available, the issuing court may order any other person to carry out the search.
Where a search warrant is directed to more than one officer or person, it may be
executed by all or any one of them.®’

A Search warrant directed to a police officer may also be executed by any other
police officer whose name is endorsed upon the warrant by the officer to whom
it is directed or endorsed. The position is the same as regards chiefs.

Every search warrant may be issued and executed on a Sunday. It must be
executed between the time of sunrise and sunset, although the court has power

to authorize the police officer or other person to whom it is addressed to execute

% Section 70, Magistrates Court Act (Cap 16)
57 Section 58, Magistrates Court Act (Cap 16)
8 Section 60, Ibid
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it at any hour.®

Search of closed places.

Whenever any building or other place liable to be searched is closed, any person
residing in or being in charge of such building must, on demand of the officer or
person executing the search warrant, and on production of the warrant, allow him
free entrance and exit from the building. The person in charge of the building is
also required to afford the person searching all reasonable facilities for the
search.’®

If entrance or exit is not allowed, the person executing the warrant is authorized
to break in or break out of the building.”

If any person is found in or near the building to be searched, and is reasonably
suspected of concealing on his body any article for which search should be made,
such person may also be searched. If the person is a woman, she must be searched
by a woman. S. 72(3) MCA and s. 23(2) of the CPC.

Detention of Property seized.

When anything is seized and is brought before a court, it may be detained until
the conclusion of the case or the investigation. Reasonable care must be taken
for its preservation. S. 73(1) MCA.

If any appeal is made, or if any person is committed for trial, the court must order
it to be further detained for the purpose of appeal or the trial.”® If no appeal is
made, or if no person is committed for trial, the court must direct such thing to
be restored to the person from whom it was taken, unless the court sees fit, or...

authorized, to dispose of it otherwise. S. 72(3) MCA.

89 Section 71, Ibid

0 Section 72 (1), Magistrates Court Act (Cap 16)

L Section 71(2), Magistrates Court Act (Cap 16) and Section 4 Criminal Procedure Code
Act(Cap 116)

72 Section 3(2), Magistrates Court Act (Cap 16)
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SEARCHES WITHOUT A SEARCH WARRANT.
Under s. 7 of the CPC, a police officer is authorized without a search warrant to
stop, search or detain a vehicle, vessel, or aircraft, if he has reason to suspect that
it contains stolen property or property un lawfully obtained. In any way he can
stop and search any person and seize any property found on him

Section 7 (1) of CPC provides;

Any police officer may stop, search or detain any vessel, boat, air craft o r vehicle
in or upon which there is reason to suspect that anything stolen or unlawfully
obtained may be found and also any person who may be reasonably suspected of
having in his possession or conveying in any manner anything stolen or
unlawfully obtained, and may seize such thing.

The application of this section is called into question when a police officer after
stopping and searching, proceeds to charge the person searched with an offence
under Section 300 of the Penal code act.”> On a charge under this section, the
prosecution must satisfy the court that there was reasonable suspicion before the
vehicle or person was stopped and searched.

In other words, suspicion must precede the stopping. Suspicion which may be
reasonable, arising or manifesting itself after the stopping will not render the
action of the police officer legal under section 7 of the CPC.

Read Kityo Vs. Uganda [1967] EA 23.

It should be noted that the power of stopping and searching under s.7 of the CPC
is vested

only in police officers. For example, chiefs would not be acting lawfully if they

assumed to exercise powers under this section.

8 Cap 120
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Read Tenywa V Uganda [1969] EA 102.
Under Section 67* a police officer can search an arrested person, and obtain from

him anything that can be used for trial. Under Section 9,” a police officer also
can search, under s.8. Women to be searched by fellow women and section 747
and under Section 69,”” a police officer is empowered to search a building.
Under Section 3,”® where accused enters a house the arresting person is
empowered to enter and search for him. Section 77° covers searches about
vehicles, vessels airplanes .

Under Section 56(1)% and a search warrant must contain seal and signature of
the magistrate MCA. Under Section 55!, a search warrant stay valid until
executed

Section 58% stipualates that a search warrant should be executed by the person
on it if it is a group or any one of them under section 60.% if it is addressed to
one of the police officer that can as well be carried on by one whose name is
endorsed on it.

Circumstances where a search is conducted without a search

warranted.

Where a person who is being sought by the police to be arrested enters a place
where the process of getting a search warrant would give the fugitive a chance
to escape, Section 10 of the CPC allows the police to enter such a place and

search for the person to be arrested even thought they do not have search warrant.

74 Criminal Procedure Code Act (Cap 116)
5 Ibid

78 Ibid

7 Ibid

8 Ibid

9 Ibid

80 Magistrates Court Act (Cap 16)

8 Ibid

82 Magjistrates Court Act (Cap 16)

8 Ibid
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NB: The police should only carry out a search fro the person when they are in
hot pursuit of a person and they are afraid that he would disappear if they wait
for a court to give them a search warrant.

Section7 of the CPC84 empowers the police to detain and search aircraft, vessels
vehicles, and persons and if they have reason to suspect the same contains stolen
property or property unlawfully obtained.

This person may be exercised by other persons with permission s from the
commissioner of police e.g. officers of immigration department, income tax,
customs and excise department. In all these circumstances the suspicion must
precede the process of stopping a person for a search. Section 8 requires that a
search to a woman must be done by another woman.

POWER TO STOP AND SEARCH PERSONS AND
VEHICLES.

Any police officer has power to stop, search or detain any vessel, boat, aircraft
or vehicle where he has reason to suspect that anything stolen or unlawfully
obtained may be found. A police officer has similar powers in respect of any
person who may be reasonably suspected of having in his possession or
conveying in any manner any thing stolen or unlawfully obtained. The police
officer is authorized to seize such thing.®

CITIZEN'S SEARCH

Both the Fourth Amendment to the U.S. Constitution and Section 10 of the
Kentucky Constitution protect citizens from government action. Fruits of a
citizen's search should not be excluded as being subject to any exclusionary rule,
unless the citizen was acting as an agent of an officer. Generally, the courts will

allow an officer to search to the same extent already done by a citizen who has

8 Cap 116
8 Section 7, Criminal Procedure Code Act (Cap 116)
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searched and then told the officer of the results, but a warrant would still be
required if the search was to go beyond that area, unless there was some
emergency presented.

CONSENT SEARCHES

A consent search is legal only if:

1. Consent is given voluntarily; and

2. Consent is given by a person with the authority to consent.

a) Consent must be Given.

Voluntarily Consent is voluntary when the person is aware of what he is doing
and gives the consent under free will. The consent must be given without force,
threat, trickery or coercion. If the officer claims to have a search warrant but
does not have one, any consent given is not voluntary. If the officer first makes
statements to show his authority to search, any consent which the person then
gives is not valid. The court will look at all the surrounding circumstances in
deciding whether the consent was voluntary. If a large number of officers were
present, courts may find the consent was coerced. If possible, no more than two
officers should be present. Generally, the simple fact that the officers are in
uniform and/or armed does not make the consent coerced.

b) Person Consenting Must Have Authority to Consent.

Any person with control over the area to be searched may consent if he has a
sound mind and is old enough to understand the ramifications of consent. A
person must have possession or control over the property to give consent. If a
home is to be searched, the owner may normally consent. However, if the home
is rented out to a tenant, the tenant, not the owner, should provide the consent. If
personal property such as a car or suitcase is to be searched, the owner may
consent.  If the person giving consent is not the suspect, the person giving

consent must have authority over the place at least equal to the authority of the
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suspect. If two people such as husband and wife share the use and control of the
property equally, either one may consent to the search. Further, the U.S.
Supreme Court has held that any joint occupant of a residence may consent to
search the residence if the other occupant is absent.

Exceptions

Even where two people share a home together, they may have an agreement that
each person has complete control over certain areas, such as rooms, or items of
personal property such as a toolbox. If they have this arrangement, one person
may not consent to search the areas under the other person's control.

a. Hotel-Motel Situation:

If the customer is still occupying his hotel or motel room, the manager or clerk
may not give consent to search his room without his permission. Once the
customer checks out, however, the manager may freely consent to a search of the
room. A posted checkout time is not necessarily dispositive as not all
establishments require a formal checkout at the desk. There must be adequate
evidence that the lodger has left the room permanently and thus abandoned any
reasonable expectation of privacy in its contents. On the other hand, although
the usual checkout time has passed, the tenant may be remaining with a
reasonable belief that it is still his room.18 However, if a maid enters the room
and sees contraband, and reports it to the manager or the police, that information
may of course be used to support a search warrant or even an exigent
circumstance.

b. Parent-Children Situation:

The courts have held that a parent may consent to the search of a child's room or
effects in the premises controlled by the parent and over which the parent may
exercise control. However, if the child pays rent or room and board, a lessor-

lessee relationship may exist and this relationship would determine the validity

51



ISAAC CHRISTOPHER LUBOGDO

of the consent. An adult child, or even an older juvenile, may be held to be
legally able to give consent of the parents’ home, if they share authority over the
area in question.

c. Babysitters

If the suspect, or his spouse, is the owner of the home, a babysitter may be held
to be unable to give a legal consent to search. The babysitter’s authority over the
home would likely be considered less than the authority of the owner. However,
a babysitter's consent may be valid as similar to that of a guest of the owner who
happens to open the door and admit law enforcement.

d. Spouses

If one spouse consents, but the other spouse who is also present refuses, the
refusal will control and a search will not be permitted. If only one spouse is
present and consents, it is not necessary to seek out the other spouse to gain their
permission as well. (However, if the other person is absent because of police
action, such as an arrest, and that seizure was for the purpose of removing them
from the house, the consent of the remaining spouse is invalid.)

Warnings

Under both U.S. Supreme Court and Kentucky case law, a consent by a person
may still be valid even though the officers do not inform the person of his right
to refuse. However, the failure to warn is still a factor considered by the court in
deciding whether the consent was voluntary.

Limiting Consent

A person may limit consent to cover only certain parts of a house or building or
withdraw his consent at any time. Once the subject withdraws consent, no
further search can be justified as a consent search. It is pertinent to note that

because of risks involved with a consent search, an officer should always get a
search warrant instead, if possible. If a consent search is conducted, the officer

52



DEMYSTIFYING THE ORDER FROM ABOVE

should try to get a signed, written, recorded or otherwise documented consent.
G. Body Evidence Evidence from a person’s body, especially when evanescent
(easily destroyed), may, under appropriate circumstances, be collected without a
warrant. Evidence that is not possible to alter or destroy (such as a person’s
DNA) will generally require either consent or a warrant to obtain. In addition,
evidence that requires surgery or an invasive medical procedure to recover will
also, as a rule, require a warrant, unless there is a separate medical reason to
remove the item immediately. (In such circumstances, of course, the patient will
be presumed to have given consent, either explicit or implied, for the surgery.)
Blood samples for DUI cases, if not given with consent, will require a warrant.
SEARCH ON DIFFERENT PROPERTIES
Abandoned property

A person may lose an expectation of privacy either:

1. By discarding the property in a place where others would have access to it or
2. By disclaiming ownership of the object.

Such situations would include when a person discards their trash, in the area
where trash is commonly picked up, or when they abandon an item of property
(such as a purse) where others would have ready access to the item. It also
includes when ownership of an item is denied by a person under suspicion,
although it is found in close proximity to their location. (However, they may
still be found legally responsible for the item, under the doctrine of constructive
possession.)

Plain view

The plain view doctrine is summarized as follows:

* [f an officer is where he has a legal right to be, and

* Sees, in plain view, contraband or evidence of a crime (and immediately
recognizes it as such),
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* The officer may seize it if the officer has a right to access the item (legally be
where the item is located). Officer is Where He Has Legal Right to be an officer’s
right to be in a location is established by:
* Being in a public place from where he sees evidence located in a public or
private place
* Being Invited onto private property
* Obtaining actual consent from someone who has lawful control over private
property
» Having implied consent
* Exigent (or Emergency) circumstances exist
* Executing legal process (arrest or search warrant).
Officer Sees in Plain View When the officer sees the item, he must have probable
cause
at that time (Immediately) to believe the item is evidence of a crime. He may not
move the item for further examination or to look for serial numbers or other
identifying marks.
Plain touch, Plain smell.
The plain view doctrine implies use of the sense of sight, but the other senses
may also be used. The U.S. Supreme court recognized the validity of plain
“touch” (or feel) in Minnesota v. Dickerson® as well as “plain smell” in drug
cases.
Evidence of a Crime (Contraband) Evidence (of a crime) may be divided into
four categories:

e Instruments of a crime — items used to commit crimes (e.g., weapons,

burglar tools and other items used to commit theft).
e Fruits of a crime — i.e., the gain or proceeds from a crime (e.g., money,
stolen property, etc.).

8 508 U.S. 366 (1993)
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e Contraband — i.e., items prohibited by law (e.g., defaced firearm, illegal
drugs, etc.)

e Other Evidence of a crime — i.e., anything else that tends to prove that
a. A crime has been committed (i.e., the elements of a crime), and/or
b. A particular person committed it — usually circumstantial evidence found at a
crime scene (e.g., fingerprints, lint, hairs, blood, etc.) that tend to show motive,
intent, opportunity or means to commit the crime. It is critical, however, that the
officer immediately recognize that the item is, in fact, evidence or contraband.
Right to Access the Contraband or Evidence
If the evidence is located in a place where the officer also has a right to be, the
officer may immediately seize the evidence. If the item is readily destructible
and the officer reasonably believes that if he does not immediately take it into
possession the evidence will be destroyed, an officer may trespass and take
physical control. Otherwise, the officer must use his knowledge of the illegality
as probable cause for a search warrant. The warrant then authorizes the entry and
seizure.
Flyovers
In general, items are considered to be in plain view if seen from an aircraft (fixed
or rotary-win) flying within legal airspace.
Open Fields
An officer may search “open fields” without a warrant, without probable cause,
despite notices or other efforts showing an expectation of privacy and despite the
fact that the search may constitute a technical trespass. An "open field" is any
land not included in the curtilage and does not describe the actual condition of
the land. The land may in fact be considered an open field, but may also have
buildings on it, be wooded or be otherwise used. A person's “curtilage” is his
home, a reasonable area for yard space (whether fenced or not) and the nearby
buildings used in connection with the home. Outside the curtilage is the "open
fields" and that land may be searched by an officer. When in an open field area,

e
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the officer may not, however, on that account alone, search a building, person or
non-abandoned car.

Public area

No one has a reasonable general expectation of privacy in a public area such as
road, sidewalk, Public Park, etc., but they do have a reasonable expectation of
privacy in their own person, luggage, or vehicle that is located in a public area.
As used here, "Public,” means "open to the public,” and includes various
commercial establishments such as bars and retail stores. Therefore, an officer
can be in such an establishment in areas where prospective customers are
allowed. at times when they are allowed to be there, and making no closer
examination of things therein than an ordinary customer would and he will not
have violated anyone's reasonable expectation of privacy. A regulatory officer,
such as an alcohol beverage control or charitable gaming officer, may enter into
an area where the item they regulate is stored but that is not open to the general
public, under circumstances where the general jurisdiction officer may not. Of
course, some areas, such as bathrooms, may be so arranged as to support an
expectation of some degree of privacy even though the general public is allowed
to enter.

CONSTRUCTIVE POSSESSION

It is not necessary for an individual to be in actual possession of an item to be
charged with its possession. So long as the item is where the individual may
exercise control over it, for example, it is in their car, they may be found in
constructive possession of the item. This may be the case even when the
individual denies any authority over the item, if the item is close enough to the
subject for the subject to exercise control over it. (For example, a handgun or
drugs found under the seat the driver or passenger occupies in the vehicle, or in
a closet or under the bed in the bedroom which the subject occupies.)

56



CHAPTER FOUR

* o *

THE HUMAN RIGHTS PERSPECTIVE: RIGHTS OF THE ACCUSED.

RIGHT TO REMAIN SILENT

The Miranda rule guarantees that persons detained by police will not be
interrogated in a way that places them at a disadvantage (i.e. without a lawyer or
legal defense counsel). Basically, the Miranda rule guarantees that the person:

e Has the right to remain silent.

e Hasarightto a criminal defense attorney.

e Will be provided with an attorney if the cannot afford one.
Also, the person is to be informed that if they decide to waive their right to remain
silent, their statements can be used against them in court.
These rights are typically read immediately after the person is taken into custody
by the police. A person is taken into "custody” when they are not free to
leave. Many suspects decide to remain silent until their attorney arrives, after
which, they may proceed with answering questions.
The right to remain silent refers to the idea that the criminal suspect can choose
not to say anything if the police ask them questions. This goes hand-in-hand with
the constitutional right against self-incrimination during trial. Basically, the
person indicates that they wish to remain silent until they can meet with their
lawyer.
If the suspect begins speaking, however, they are usually deemed to have waived
or forfeited their right to silence. This means that the statement that they said on
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their own volition can then be used during trial. There are certain exceptions in
which Miranda rights don’t have to be read prior to interrogation, such as during
a hostage negotiation situation.

The Miranda rule only applies to "Police questioning.” This is any type of
interrogation that is done during an official detention or in relation to an arrest.
The interrogation must be geared towards obtaining information leading up to
conviction, that is, that might be used in trial. Therefore, certain questions asked
by the police might not be considered "police questioning” for Miranda purposes.
For instance, questions that are asked of all detainees during routine, standard
booking procedures are not considered to be police interrogations. The detained
person can answer such questions without fear that the information will be held
against them in court.

Laws such as the Miranda Rule can sometimes be confusing to understand. This
is especially true if there are points of the interrogation process that the defendant
does not understand. This highlights the important of obtaining a criminal
lawyer as soon as one learns that they may be facing a criminal case. A qualified
lawyer can help when it comes to determining your rights in your particular case.
Also, your lawyer can help represent you during the upcoming criminal hearings.
Miranda Rule

Article 23 (3) of the 1995 Constitution states that a person arrested, restricted or
detained shall be informed immediately, in a language that the person
understands, of the reasons for the arrest, restriction or detention and of his or
her right to a lawyer of his or her choice. The charges should be read out to the
person at the time of arrest, so that the person know exactly what laws they have
violated in the constitution thus the cause for arrest.

The Miranda Rule originates from the landmark United States Supreme Court
case of Miranda v. Arizona® and the Fifth Amendment to the United States

87 384 U.S. 436 (1966)
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Constitution which gave criminal suspects a number of rights when being
questioned by officers. The law states that whenever a person is taken into police
custody and before being questioned, he or she must be told of the Fifth
Amendment right not to make any self-incriminating

Statements and their Miranda rights.

Miranda v. Arizona 384 U.S. 436 (1966)

Miranda v. Arizona involved a young uneducated Hispanic man who was
arrested for his involvement in a series of sexual assaults. Ernesto Miranda was
charged on one account of robbery and three accounts of sexual assault.
Although the first of the two trials was quick, convincing, and resulted in a
conviction, the ultimate outcome of the second trial ended with a different
conclusion — one that began at the Phoenix police station the dayMiranda was
arrested. The procedures law enforcement used to handle the Miranda case were
problematic from the outset. Miranda was brought down to the Phoenix police
station after agreeing to come in for questioning. After being questioned about
his involvement in the sexual assault cases, Miranda denied all involvement and
offered alibis for each one. Miranda was thenasked to stand in a line-up for
victims of two of the crimes. Although neither of the victimswere positive that
Miranda was the man who sexually assaulted them, the detective told Miranda
both victims made a positive identification of him. Consequently,
Mirandaremarked to the detective that he better tell him about the crimes (Cooley
& Farmer, 1980).

Miranda later signed a form that said he was going to make a statement
voluntarily and that he had full knowledge of his legal rights (Stuart, 2004).

It was only after Miranda had given a written statement that the detectives finally
arrested him. During the previous phases of questioning and line-up
administrations, Miranda had been held without having been accused. Had
Miranda ever asked to leave, the detectives would have had no choice but to
grant that request. Furthermore, Miranda was never warned of his rights. In fact,
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the interrogators admitted that they did not explicitly inform Miranda of his
rights because they were aware that he had a prior criminal record andthat he
should have already been cognizant of them. It was this lack of knowledge and
warning of his legal rights on which the appeals for Miranda would be based
(Stuart, 2004).

The lawyers who presented Miranda’s appeal to the Supreme Court made two
critical points. First, they pointed out that the majority of citizens are at an
enormous legal disadvantage as soon as they become a suspect of a crime (e.g.,
Kamisar, 1962). Second, they shifted the emphasis from whether suspects should
be warned of their rights to when such warnings should be given (Stuart, 2004).
This latter issue was the point from which they planned to extend the Escobedo
v. lllinois (1964) ruling — a ruling that afforded suspects the right to counsel upon
request, but which did not explicitly require that suspects be informed of this
right.

The Miranda Decision

Miranda is often referred to as a marriage of the Fifth (i.e., right of privilege
against self-incrimination) and Sixth Amendments (i.e., right to counsel and right
to grand jury indictments). Although the Miranda decision is typically thought
of as a single constitutional ruling, it was really predicated on three holdings:

1. The Fifth Amendment privilege applies not only at trial or before legislative
committees, but also to the informal compulsions of law enforcement officials
during custodial questioning,

2. Unless safeguards are put into place to ensure the safety of the suspect, all
interrogations will result in compulsion, and

3. Statements given during an interrogation are not admissible unless the
interrogator warned the suspect of her/his four rights and the suspect knowingly
and intelligently waived these rights®

8Miranda v. Arizona 384 U.S. 436 (1966)
e
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Although these three holdings, especially the second holding, seem bold
and, as some initially criticized, impossible to be certain of, the Supreme Court
made some effort to address these criticisms. They admitted that, although they
were not certain what occurs in police interrogation rooms, they were fairly
confident about interrogation tactics that are used because of the interrogation
methods typically recommended in the most often used interrogation manuals.
The Court reasoned that interrogators try to undermine suspects’ will to resist
and, when necessary, resort to deceptive stratagems such as giving false legal
advice and attempts to persuade or trick the suspect out of exercising her/his
constitutional rights.

Thus, Miranda was an attempt by the Supreme Court to ensure a standardized
means of fair treatment of criminal suspects. Accordingly, to protect suspects
from similar situations as those that occurred in the Miranda case, the Supreme
Court established safeguards for suspects against self-incrimination and police
intimidation during custodial interrogations. The warnings inform suspects of the
right to silence, the intent to use their statements against them in court, the right
to an attorney, and the right to a court appointed attorney for indigent suspects.
However, the Supreme Court’s ruling did not indicate explicit verbiage to be
used when Miranda was administered. It was assumed by the Court that the
warnings would be comprehendible when administered to suspects.

The Court held that “without proper safeguards the process of in-custody
interrogation of persons suspected or accused of crime contains inherently
compelling pressures which work to undermine the individual’s will to resist and
to compel him to speak where he would otherwise do so freely.” Therefore, a
defendant “must be warned prior to any questioning that he has the right to
remain silent, that anything he says can be used against him in a court of law,
that he has the right to the presence of an attorney, and that if he cannot afford
an attorney one will be appointed for him prior to any questioning if he so

desires.”
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Miranda Rules Today

The Miranda case surfaced in 1963 and still today, violations of this landmark
Supreme Court ruling are still occurring in large urban settings where police
departments are frequently found not to be following its provisions. After the
United States Supreme Court made their decision in 1966, Miranda v. Arizona®
created a series of procedural requirements that law enforcement officials must
follow before questioning suspects incustody. These rules specified that a
suspect must be read the “Miranda warning” and then must be asked whether he
or she agrees to “waive” those rights. If the suspect declines, the police are
required to stop all questioning. Even if the suspect waives his or her rights, at
any time during an interrogation he or she can halt the process by retracting the
waiver or asking for a lawyer. From that point on, the police are not allowed to
evensuggest that the suspect reconsider. This is the proper process law
enforcement officials should to take.

Miranda Rules in Uganda

Our courts must follow the best practices in the administration of criminal justice
in order to protect the liberties of the individual. It is trite law that any breach of
these rules in the course of the arrest, detention, and interrogation by the police
or any arresting officer or enquiry, renders any confession statement given by a
suspect or any evidence obtained in the process, inadmissible at a trial.

The fruit of the poisonous tree doctrine

The Miranda decision essentially established an exclusionary rule applicable to
state- ments made by suspects during custodial interrogation. But the loss of a
confession or statement may have consequences for other evidence gathered by
the police. Under the fruit of the poisonous tree doctrine, evidence that is derived
from inadmissible evi- dence is likewise inadmissible. *® For example, if police
learn of the location of a weapon used in the commission of a crime by

89384 U.S. 436 (1966)
% Wong Sun v. United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963).
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interrogating a suspect who is in custody, that weapon is considered derivative
evidence. If the police failed to provide the Miranda warnings, not only the
suspect’s responses to their questions but also the weapon discovered as the fruit
of the interrogation are tainted. On the other hand, if the physical evidence was
located on the basis of independently and lawfully obtained information, it may
be admissible under the independent source doctrine.®* Thus, in our hypothetical
case, if police learned of the location of the weapon from an informant, the
weapon might well be admissible in court, even though the suspect’s admissions
are still inadmissible. A variation on the independent source doctrine is what is
termed the inevitable discovery doctrine. A grisly case that illustrates this
doctrine is Nix v. Williams,% In this case, a jury in a murder defendant’s retrial
was not permitted to learn of the defendant’s incriminating statements because
the police had violated Miranda. He was convicted nevertheless, largely on
evidence derived from the girl’s corpse. The body was discovered when
Williams, before meeting with his attorney, led police to the place where he had
dumped it. On appeal, Williams argued that evidence of the body was improperly
admitted at trial because its discovery was based on inadmissible statements and
thus constituted the fruit of the poisonous tree. In reviewing the case, the U.S.
Supreme Court held that the evidence of the body was properly admissible at
trial because a search party operating in the area where the body was discovered
would eventually have located the body, even without assistance from the
defendant.

The Public Safety Exception to Miranda Police generally provide the Miranda
warnings immediately on arrest or as soon as is practicable to preserve as
evidence any statements that the suspect might make, as well as any other
evidence that might be derived from these statements. In some situations,
however, the Miranda warnings are delayed because police are preoccupied with

%1 Segurra v. United States, 468 U.S. 796, 104 S.Ct. 3380, 82 L.Ed.2d 599 (1984)
92467 U.S. 431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984).
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apprehending other individuals or taking actions to protect themselves or others
on the scene. In New York v. Quarles,® the Supreme Court recognized a public
safety exception to the Miranda exclusionary rule. Under Quarles, police may
ask suspects questions designed to locate weapons that might be used to harm
the police or other persons before providing the Miranda warnings. If this
interaction produces incriminating statements or physical evidence, the evidence
need not be suppressed.

What Constitutes an Interrogation?

Although interrogation normally occurs at the station house after arrest, it may
occur anywhere. For the purpose of determining when the Miranda warnings
must be given, the Supreme Court has defined interrogation as “express
questioning or its functional equivalent,” including “any words or actions on the
part of the police that the policeshould know is reasonably likely to elicit an
incriminating response from the suspect.”®* Before police may engage in such
interaction, they must provide the Miranda warnings or risk the likelihood that
useful incriminating statements will be suppressed as illegally obtained
evidence.

Waiver of Miranda rights

It is axiomatic that, in the context of criminal law, one’s constitutional rights may
be waived. A suspect may elect to waive the right to remain silent or the right to
have counsel present during questioning as long as he or she does so knowingly
and vol- untarily. Courts are apt to strictly scrutinize a waiver of Miranda rights
to make sure it is not the product of some coercion or deception by police. In
United States v. Carra,® the court observed that “[v]oluntary waiver of the right
to remain silent is not mechanically to be determined but is to be deter- mined

% 467 U.S. 649, 104 S.Ct. 2626, 81 L.Ed.2d 550 (1984),
% Rhode Island v. Innis, 446 U.S. 291, 301, 100 S.Ct. 1682, 1693, 64 L.Ed.2d 297, 308 (1980).
% 604 F.2d 1271 (10th Cir. 1979),
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from the totality of circumstances as a matter of fact.” For example, in United
States v. Blocker,® a federal district court, citing de- cisions from the U.S. Court
of Appeals for the Fifth Circuit, observed that a written waiver signed by the
accused is not in itself conclusive evidence: “The court must still decide whether,
in view of all the circumstances, defendant’s subsequent decision to speak was a
product of his free will.” Although they must honor a suspect’s refusal to
cooperate, police are under no duty to inform a suspect who is considering
whether to cooperate that arrangements have been made to provide counsel. In
Moran v. Burbine,®" police arrested a man on a burglary charge and sub-
sequently linked him to an unsolved murder. The suspect’s sister, not aware that
a murder charge was about to be fi led against her brother, arranged for a lawyer
to represent her brother on the burglary charge. The attorney contacted the police
to arrange a meeting with her client. The police did not mention the possible
murder charge and told the attorney that her client was not going to be questioned
until the next day. The police then began to interrogate Burbine, failing to tell
him that a lawyer had been arranged for him and had attempted to contact him.
Burbine waived his rights and eventually confessed to the murder. The Supreme
Court upheld the use of the confession in evidence.

PRESUMPTION OF INNOCENCE/RIGHTS OF THE
ACCUSED

Avrticle 28(3) (a)® states that every person who is charged with a criminal offence

shall—

(@) Bepresumed to be innocent until proved guilty or until that
person has pleaded guilty

%54 F. Supp. 1195 (D. D.C. 1973) 3
9475 U.S. 412, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986),
% The Constitution of the Republic of Uganda, 1995 (As amended)
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Benjamin Odoki, the former Chief justice of Uganda says 'presumption of
innocence means that the burden of proof lies on the prosecution to prove their
cases beyond reasonable doubt, and that there is no such burden on the accused
to prove their innocence. He further writes that it would have been too harsh if
there was presumption of guilt for it would have been the duty of the accused to
prove their Innocence and as it is generally accepted that it is more difficult to
prove negative than a positive'.%

The presumption of innocence protects the fundamental liberty and human
dignity of any and every person accused by the state of criminal conduct. An
individual charged with a criminal offence faces grave social and personal
consequences, including potential loss of physical liberty, subjection to social
stigma and ostracism from community, as well as other social psychological and
economic harms. In light of the gravity of these consequences, the presumption
of innocence is crucial. It ensures that the state proves an accused's guilt beyond
reasonable doubt, he or she is innocent. This is essential in a society committed
of fairness and social justice. This presumption of innocence confirms our faith
in human kind; it reflects our belief that individuals are descent and law abiding
members of community until proven otherwise.

Presumptions are part of the law. Under the law of evidence, a presumption of a
particular fact can be made without the aid of proof in some situations. According
to Black’s Law Dictionary,'®a presumption is defined as a legal inference or
assumption that a fact exists, based on the known or proven existence of some
other fact or group of facts. Most presumptions are rules of evidence calling for
a certain result in a given case unless the adversely affected party overcomes it
with other evidence. A presumption shifts the burden of proof or persuasion to
the opposing party, who can then attempt to overcome the presumption. 0

9 A guide to criminal procedure in Uganda at pg. 100
100 gth Edition pg. 1304
INaziwa v Uganda (Criminal Appeal-2014/) [2018] UGSC 27 (18 January 2018);
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However, the law may require an accused person to prove certain facts within
his peculiar knowledge. This would not be inconsistent with the presumption of
innocence and the burden of the prosecution to prove a case beyond reasonable
doubt. Article 28 (4) (a)'% states thus:
“Nothing done under the authority of any law shall be held to be inconsistent
with —
a.clause (3) (a) of this article, to the extent that the law in question imposes
upon any person charged with a criminal offence, the burden of proving
particular facts.”
This provision has to be read together with Section 105 of the Evidence Act with
regard to the burden of proving that the accused’s case is within exceptions and

facts especially within the accused’s knowledge.

THE PRINCIPLE OF LEGALITY

The principle of legality is a core value, a human right but also a fundamental
defense in criminal law prosecution according to which no crime or punishment
can exist without a legal ground. Nullum crimen, nulla poena sine lege is in fact
a guarantee of human liberty; it protects individuals from state abuse and unjust
interference, it ensures the fairness and transparency of the judicial authority.
The principle is often associated with the attempts to constrain states,
governments, judicial and legislative bodies from enacting on retroactive
legislation, or ex post facto clauses and ensuring that all criminal behavior is
criminalized and all punishments established before the commencement of any
criminal prosecution. The origins of the principle date back to post-World War
I1 when a set of compelling criminal statutes were established and the drafters of
the Nuremberg Statute affirmed the notion of individual criminal responsibility
from a tri-dimensional perspective: legal, moral and criminal.

102 Constitution of the Republic of Uganda, 1995 (As amended)
e
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Yet can this principle still find its place in the progressive positive international
law, can it still serve its initial purpose? With a glance at some national
legislations and taking a look at the European Union’s example, it is fairly
obvious that most European Union countries adapted and amended their
legislations accordingly to the EU legislation and that the principle is still
observed. Moreover, looking at the European Union from an institutional
perspective, the existent jurisprudence proves that the principle is effective and
applicable. In the Kokkinakis v. Greece,'*® the European Court of Human Rights
clearly confirmed that only a law can define a crime and prescribe punishment.
Moreover, in the case of Criminal proceedings, court stated that EU Members
States have the obligation to observe the principle of legality with regards to
crimes and sanctions when applying European directives into their national law.
In terms of international law, the Article 11 of the Universal Declaration of
Human Rights (UDHR) (1948) gives a very well structured definition of the
principle: “No one shall be held guilty of any penal offence on account of any
act or omission which did not constitute a penal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence was
committed”. The same concept with nearly identical wording is found in several
international and regional human rights treaties, including the International
Covenant on Civil and Political Rights (ICCPR) (1966), the European
Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) (1950) and the American Convention on Human Rights (ACHR)
(1969).

However, the effectiveness of this principle has been discussed especially when
it comes to international law, as international law treaties unlike national
legislation do not always contain precise penalties, pointing out one key issue of

103 case, 25 May 1993, Case 3/1992/348/421
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customary law vs. legislative law. Despite the arguments supporting the limited
effectiveness of the principle in the international customary law, the fairly recent
precedent set by the International Criminal Tribunal for the Former Yugoslavia
tends to prove that this principle is not only omnipresent but also effective in the
positive international law. The tribunal stated that the application of penal
sanctions to the various acts that can qualify as violations of the laws and customs
of war under Article 3 of the ICTY Statute was legitimate and could therefore be
used during prosecution.

Furthermore, if the principles were to be applied per the Statute of Rome (which
explicitly states the principle in its article 22 and 23), for instance —due to the
limited jurisdictional reach of the International Criminal Court the principle
looses partly its effectiveness, making it less binding for non party-states.

In conclusion, given the fact that the principle reflects essentially the core
considerations of justice, it should always be present in the states' legislations
and practices but at the same time it should also adapt to the needs of the
international community in order to ensure that justice is served and to fight
impunity.1%4

BAIL, POLICE BOND AND CONSTITUTIONAL PROVISIONS
ON PRESUMPTION OF INNOCENCE POLICE BOND

This is the release of a person who was arrested with or without a warrant upon
such a person availing sufficient sureties for his or her attendance before court at
the specified time.

Bond arising from arrest without a warrant, this is provided for under Section
17(1) of CPC®which empowers the officer in-charge (O/C) of a police station
to which a person is brought to consider the nature of the offence and if it is not

104 Julia Crisan Published as part of the Effectius Newsletter, Issue 5, (2010)

105 Cap 116
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an offence of a serious nature and it is not possible to produce the suspect before
court within 24 hours after being brought into custody to release the person upon
executing a bond with or without sureties for a reasonable amount to appear
before a magistrate’s court at the time and place named in the bond.

This is also provided for under S.24(2)(b) of the Police Act!® to the effect that a
person who has been arrested as a preventive action can be released on execution
of a bond with or without surety where provision is made for his or her
appearance before a senior police officer at regular intervals if so required.
Bond from arrest with a warrant Under S.57 MCA®" a magistrate can permit
release on bond of a person whose name is stated in the warrant of arrest. In such
a case, the officer to whom the warrant of arrest is directed can take security
being the amount stated in the warrant and require the person whose arrest is
going to be effected to execute a bond with sufficient sureties for his or her
attendance before the court at a specified. The officer thereafter is expected to
forward the bond to court including the security taken.

According to S.63 (2) MCA'% a magistrate can release a person from custody in
cases where the warrant had an endorsement authorizing the release of the person
arrested upon his or her giving security. The magistrate is expected to take the
security and forward this together with the bond to the court which issued the
warrant.

It is important to note that bond is free of charge and no duty is levied on the bail
bond plus the bond does not have to be sealed as provided for under S. 38 Police
Act.0°

106 Cap 303
107 Cap 16
108 1bid

109 Cap 303
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BAIL

DEFINITION OF BAIL:

Originally bail meant security given to court by another person that the accused
will attend his trial on the day appointed. But these days, it includes a
recognizance entered into by the accused himself conditioning him to appear and
failure of which may result of the forfeiture of the recognizance. According to
the case of Lawrence Luzinda V Uganda,''°the definition of bail was given by
justice Okello and he stated that bail is an agreement between the court, the
accused and sureties on the other hand that the accused will attend his trial when
summoned to do so.

An amount of money or property must be deposited by an accused person with
the court in order to be released from custody. This in law is called a
recognizance.

According to the late Ayume in his book, ‘Criminal Procedure in Uganda’*!, he
said that there are two basic principles underlying bail. The first principle is that
the accused is innocent until proved guilty or until he pleads guilty and therefore
it would be unfair in certain circumstances to keep him in prison without trial.
This is also enshrined in our constitution of 1995 under Article 28(3) (a).

The second principle underlying bail is that the only person capable of building
up his defence at the trial may be the accused himself. If he is released on bail, it
must be on the understanding that he will turn up for his trial. Therefore, there
are good reasons why the accused would want to be released on bail. If
employed, he would likely loose his job or have his business damaged while in
prison.

110 [1986] HCB 33
111 pg 54
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The legal essence behind bail is in respect to upholding one’s right to personal
liberty. This is especially the product of the presumption of innocence as
protected under Article 28 (3) of the Constitution of the Republic of Uganda.

A bail applicant must not be deprived of his/her freedom unnecessarily or as
merely punishment where they have not been proved guilty by a competent court
of law. This principle of protection of personal liberty was further cemented in
the case of Col (Rtd) Dr. Kizza Besigye v Uganda!*?wherein Hon. Justice Masalu
Musene was of the holding that “...court has to consider and balance the rights
of the individual, particularly with regard personal liberty...” And further
quoting the famous words of Hon. Justice Ogoola PJ (as he then was) inCriminal
Misc. Application No. 228 of 2005 and Criminal Misc. Application No. 229 of
2005wherein the learned Justice had this to say:

“Liberty is the very essence of freedom and democracy. In our constitutional
matrix here in Uganda, liberty looms large. The liberty of one is the liberty of
all. The liberty of one must never be curtailed lightly, wantonly or even worse
arbitrarily. Article 23, clause 6 of the Constitution grants a person who is
deprived of his or her liberty the right to apply to a competent court of law for
grant of bail. The Court’s from which such a person seeks refuge or solace
should be extremely wary of sending such a person away empty handed except
of course for a good cause. Ours are courts of Justice. Ours is the duty and
privilege to jealously and courageously guard and defend the rights of all in spite
of all.”

This was further confirmed by Hon. Justice Stephen Mubiru in the case of Abindi
Ronald and Anor v Uganda'3stating that;

“Under Article 28 (3) of the Constitution of the Republic of Uganda, every
person is presumed innocent until proved guilty or pleads guilty. Consequently,
an accused person should not be kept on remand unnecessarily before trial.”

H2Criminal Application No.83 of 2016
13Miscellaneous Criminal Application No. 0020 of 2016
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The Court’s discretionary powers to grant bail are enshrined under Section 14
(1) of the Trial on Indictments Act and the conditions under which bail is to be
granted under Section 15. These circumstances are broken down to proof of
exceptional circumstances like grave illness, a Certificate of no objection from
the Director of Public Prosecution, infancy or advanced age; and the fact that the
accused will not abscond to be proved by the accused having a fixed place of
aboard, sound sureties, among others. However, it is trite law that proof of
exceptional circumstances is not mandatory as courts have the discretion to grant
bail even where none is proved.

Hon. Justice Stephen Mubiru in the case of Abindi Ronald and Anor v Uganda!'4
was of the view that “An applicant should not be incarcerated if he has a fixed
place of abode, has sound sureties capable of guaranteeing that he will comply

with the conditions of his or her bail.”

RIGHT TO BAIL

The right to liberty enjoins the right to apply for bail. The grant of bail as
stipulated under Article 23(6)*° is to allow an individual facing trial to enjoy
liberty while reporting to attend trial. The right is a delicate balance between
personal liberty and administration of justice by which courts are given
discretion to determine whether the conditions and circumstances of the accused
warrant bail whilst not endangering the justice system.The right to grant of bail
has been construed to be premised on the principle of presumption of
innocence.'!® The right to ‘automatic’ grant of bail is provided for under Article
23(6) (b) and (c)*’

Where individuals who have been on remand for 60 days (offences triable in a
Magistrates court) and 108 days (offences triable by High Court)

H4Miscellaneous Criminal Application No. 0020 of 2016

115 The Constitution of the Republic of Uganda, 1995 (As amended)
116 (Onyango Obbo & Anor Vs Uganda Crim. Misc Apl No. 145/1997
17 The Constitution of the Republic of Uganda, 1995 (As amended)
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A remedial guarantee is provided to personal liberty in the form of right to an
order of Habeas corpus under Article 23(9)!*® and made non-derogable under
Article 44 (a).1%

The freedom(s) —seven of them-are tailored towards the protection of the dignity
of the individual. The definition of the various facets of the freedoms in Article
24120 was articulated by Justice Oder in the appeal in Attorney —General v.
Salvatori Abuki.’?* The freedoms are infact non derogable under Article
44(a).*??

What is cruel, inhuman or degradable as treatment or punishment depends on the
virtues and perceptions in society. Thus it is the contention that the death penalty
(means of execution and the death- row phenomenon) constitutes cruel, inhuman
and degrading treatment or punishment: State v.Makwanyane & Anor'?3:an
exclusion order of 10 years under the provisions of the witchcraft act was treated
in the same light: Abuki case?*. The same position has been taken in respect of
corporal punishment both under the penal system: Kyamanywa
case'?:Sewankambo v. Uganda,*?®and educational system: Nganwa High School
(1998). Significantly, in response to the argument against unconstitutionality of
corporal punishment in the view that the law admits of ‘reasonable
chastisement’, the constitutional court (by majority of 3-2) in Kyamanywa
caseobserved that the freedoms under article 24 are non derogable under article
44, and therefore no qualification is to be made as regards the manner of
application of the prescribed punishment. Other acts that violate the freedom(s)

118 1hid

119 |bid

120 |bid

121 (Constitutional Appeal N0.1/1998).

122 The Constitution of the Republic of Uganda, 1995 (As amended)

123 (1995) 2 LRC 269 (South Africa)

124 (Constitutional Appeal N0.1/1998).

125K yamanywa Simon v Uganda (Criminal Appeal-1999/) [2000] UGSC 7 (07 April 2000)
126 Crim Appeal No. 16/1999
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is death penalty (Makwanyane (1995), spousal battery (wife beating/domestic
violence), excessive Sentences.

CONSTITUTIONAL PROVISIONS ON BAIL:

The Constitution of the Republic of Uganda, 1995 contains provisions on the
protection and promotion of fundamental human rights and freedoms. Article
20 (1)*?" provides that fundamental rights and freedoms are inherent and not
granted by the state. Article 20 (2)'28 provides that all those rights and freedoms
must be respected, upheld and promoted by all organs and agencies of
Government and by all persons.

Article 28 (3)?° thereof provides that every person who is charged with a
criminal offence shall be presumed to be innocent until proven guilty or until that
person has pleaded guilty is the basis on which the accused person enters into an
agreement with the court on his recognisance that he appear and attend his trial
whenever summoned to do so. Bail gives the accused person adequate time to
prepare his or her defence.*°

Hence Article 23 (6)*! provides that where a person is arrested in respect of a
criminal offence the person is entitled to apply to the court to be released on bail,
and the Court may grant that person bail on such conditions as the Court
considers reasonable.

Applying the interpretation of article 23(6) (a)'*? as amended by the judges in
the case of Uganda v. Col (Rtd) Dr. Kiiza Besigye!*

Under Article 23 (6)(a)*** of the constitution, where the accused person has been
in custody for 60 days before trial for a non capital offence here, the court has no

127 The Constitution of the Republic of Uganda, 1995 (As amended)

128 | bid

129 |bid

130 Article 28 (3) (c), The Constitution of the Republic of Uganda, 1995 (As amended)
131 The Constitution of the Republic of Uganda, 1995 (As amended)

132 |bid

133 Constitutional Reference No.20 of 2005

134 The Constitution of the Republic of Uganda, 1995 (As amended)
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discretion in the matter. It has to grant bail upon such terms as the court deems
reasonable.

Article 23(6)(c)**® of the constitution where the accused person is indicted with
capital offences triable by the High Court only. In this case once the accused
person has spent 180 days on remand, then the court has to release him/her on
automatic bail upon reasonable conditions.

According to Justice Akiiki Kiiza in Florence Byabazaire’s application for bail,
it appears the accused can only benefit from this article, if he is not yet committed
to the High Court for trial.

Their Lordships had the following to say in Kiiza Besigye’s reference “as regards
article 23(6)(c), where the accused has been in custody for 180 days on an
offence triable by the High Court only and HAS NOT BEEN COMMITTED to
the High Court for trial, that person shall be released on bail on reasonable
conditions’. In the situation where the accused is charged with an offence only
triable by the High Court, but has not spent the statutory period of 180 days in
custody before committal, in this case, the court may refuse to grant bail where
the accused fails to show to the satisfaction of the court exceptional
circumstances under section 15(3) of the Trial on Indictments (Amendment) Act
9/98 (cap 23). These circumstances are regulatory.

The Lordships went on to state as follows;

“It is noteworthy that this is a 1998 Act, which came into force well after the
constitution of 1995. Its sole purpose was to operationalise article 23 (6) (c) for
the accused desirous for applying for release on bail before the expiry of the
constitutional time limit of 180 days. Justice Akiki Kiiza said in Byabazaire’s
application that before the High Court can release an accused on bail, one of the
conditions or exceptional circumstances outlined in Section 15(3) of TIA® must

135 |bid
136 Cap 23
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be satisfied and dismissed the applicant’s application on the ground that none of

the exceptional circumstances had been satisfied.

CONSIDERATIONS FOR BAIL IN THE MAGISTRATE’S
COURT

Conditions for the grant of bail

In as much as the accused person has a constitutional right to apply for bail as
enshrined in Article 23(6) (a) of the 1995 constitution, the grant of bail is subject
to some conditions being fulfilled by the person seeking bail. As per Justice
Akiiki Kiiza in the application for bail by Florence Byabazaire Vs.
Uganda,*®’Bail is not an automatic right. Article 23(6) (a)**® confers discretion
upon the court whether to grant bail or not.
The conditions / considerations for granting bail are set out in both the Trial on
Indictments Act Cap 23 for bail applications made in the High Court and the
Magistrate Courts Act Cap 16 for applications made to the Magistrate’s court.
Considerations in the Magistrate’s court;
S. 77 of the Magistrates Court Act sets down some considerations that the
Magistrate Court must have regard for in deciding whether bail should be granted
or refused-
a) the nature of the accusation; 3°
b) the gravity of the offence charged and the severity of the punishment
which conviction might entail; (it is more likely that bail will be refused
where the offence is so grave as to warrant a severe penalty).
c) the antecedents of the applicant so far as they are known;( it would be a
mockery of the judicial process and a miscarriage of justice if bail were
to be granted to a person who has a staggering record of previous

137 Miscellaneous Application 284 of 2006
138 The Constitution of the Republic of Uganda, 1995 (As amended)
139 see Uganda Vs. Mugerwa & Anor [1975] HCB 218.

e
77



ISAAC CHRISTOPHER LUBOGDO

convictions to his name, which is an indication of his likelihood of
committing further crimes if released on bail).

d) whether the applicant has a fixed abode within the area of the court’s
jurisdiction;® The fact that the accused has a kibanja, and that he has
sixteen wives and or twenty four children, may be an indication that he
is unlikely to abscond. But this by itself cannot be a ground for releasing
a person on bail- Livingstone Mukasa & 5 others vs Ugandal#!

e) Whether the applicant is likely to interfere with any of the witnesses for
the prosecution or any of the evidence to be tendered in support of the
charge. (In the case of Uganda Vs. Wilberforce Nadiope and 5 others,
bail was refused on the ground that because of the accused person’s
prominence and apparent influence in life, there was every likelihood of
his using his influence to interfere with witnesses.

IS BAIL A CONSTITUTIONAL RIGHT AND
THEREFORE AUTOMATIC?

Generally, the grant of bail is discretionary. Court must always exercise its
discretion judiciously and always give the accused the benefit of doubt.
Magistrates and Judges have interpreted the provisions regarding the conditions
and considerations in different ways with some stating that they must be fulfilled
before a person can be granted bail, while others holding that it is a constitutional
right.

The right to bail is a constitutional protection of the right to personal liberty
clearly based on the presumption of innocence which must thus not be denied
lightly. An accused person charged with a criminal offence must be informed of
his right to bail. It is not a constitutional right to automatic bail but a right to

140 sydhir Ruparelia Vs. Uganda [1992-1993] HCB 52,
14111976] HCB 117.
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apply for bail. The later view is the one that has been propagated by judges in
most of the recent judgments as seen hereunder;
POWERS OF MAGISTRATE’S COURTS TO GRANT
BAIL
The Magistrates Courts Act Cap 16, Section 75 (1) states that a Magistrate Court
before which a person appears or is brought charged with any offence other than
the offences specified in ss. (2) may, at any stage in the proceedings, release the
person on bail, on taking from him or her a recognisance consisting of a bond
with or without sureties, for such an amount as is reasonable in the circumstances
of the case to appear before the Court, on such a date and at such time as is named
in the bond.
Section 75(2) of the MCA provides that the offences excluded from the grant of
bail under subsection (1) are as follows;
(@) an offence triable only by the High Court
(b) an offence under the penal code relating to acts of terrorism
(c) an offence under the penal code relating to acts of cattle rustling
(d) an offence under the firearms act punishable by a sentence of
imprisonment of not less than 10 years;
(e) abuse of office c/s 87 of the Penal code
(F)  rape c/s 123 of the Penal code and defilement c/s 129 & 130 of the penal
code act;
(o) embezzlement;
(h) causing financial loss
(i)  corruption
(j)  bribery of a member of a public body
(k) any other offence in respect of which a magistrate’s court has no
jurisdiction to grant bail.
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() A chief magistrate has powers under Section 75(3)%*2 to direct that any
person to whom bail has been refused by the lower court within the area
of his or her jurisdiction, be released on bail but the offence for which the
accused faces must not be one that falls under ss.2.

POWERS OF THE HIGH COURT TO GRANT BAIL

The Trial on Indictment Act (Cap 23)

Section 14 provides that the High Court may at any stage of the proceedings
release an accused person on bail, that is to say, on taking from him or her a
recognizance consisting of a bond, with or without sureties, for such an amount
as is reasonable in the circumstances of the case, to appear before the court on
such a date and at such a time as is named in the bond. Bail is a kind of insurance
to guarantee that the accused will appear in Court for his or her trial. Where the
accused fails to appear before the Court when ordered to do so, his or her bail
money is forfeited.

The High court has powers after releasing an accused person on bail to increase
the amount of the bail. This the court will do by issuing a warrant of arrest against
the person released on bail directing that he be brought before the court to
execute a new bond for an increased amount; and the High court will have
powers to commit the person to prison if he or she fails to execute the new bond
for an increased amount. 143

Bail money may be paid up by the accused or someone on his or her behalf. A
person released on bail may or may not be asked to put up people as his or her
sureties to stand up for him or her before the Court.

A Surety gives security to the Court that the accused will attend his trial on the
hearing date fixed by the court.

142 Magistrates Courts Act (Cap 16)
143 (Section 14 (2) of the Trial on Indictmnents Act (Cap 23)
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Recognisance is a security entered in to before a Court with a condition to
perform some act required by Law; on failure to perform that act, the sum is
forfeited.

Bail allows an accused person to be temporarily released from custody (usually
on condition that the recognizance usually in the form of a sum of money
guarantees their attendance at the trial).

Bail money should not be excessively high so that the accused is unable to pay
it.

In Charles Onyango Obbo & Andrew Mwenda v Uganda'#*the High Court was
empowered to interfere with the discretion of the lower court while granting bail
under s. 75 (4)(a) MCA where it is shown that the discretion was not exercised
judiciously. The imposition of a condition that each accused should pay
2,000,000/-, was a failure by the lower court to judiciously exercise its discretion
according to Bossa J.

While court should take into account the accused’s ability to pay, while
exercising its discretion to grant bail on certain conditions, the court should not
impose such tough conditions that bail looks like a punishment to the accused.

CONSIDERATIONS FOR BAIL IN THE HIGH
COURT
Section 15 (1) of the TIA provides that Court may refuse to grant bail where a
person accused of an offence specified in ss (2) if he or she does not prove to the
satisfaction of the Court —

a) that exceptional circumstances exist justifying his or her release on bail;

and

b) that he or she will not abscond when released on bail.

InSection 15 (3) exceptional circumstances mean —

144 (1997)5 KALR 25
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(a) grave illness certified by a medical officer of the prison or other
institution or place where the accused is detained as being incapable of
adequate medical treatment while the accused is in custody.4

Capt. Wilberforce Serunkuma V. Uganda [1995] | KALR 32

The applicant was charged with aggravated robbery and had been on remand for
eight months. He brought an application for bail basing on he exceptional
circumstances of grave illness. In his affidavit supporting the application the
applicant deponed that he was an AIDS Victim and needed constant care which
he could not get while in prision. He brought documents to prove that he had
been attending AIDS clinics like TASO. It was held that where satisfactory
evidence of AIDS is adduced, a court may consider the circumstances of the case
and in the absence of a certificate from the medical board hold that AIDS is grave
illness, and to justify grant of bail, the applicant has to prove to the satisfaction
of the court that he was incapable of getting adequate treatment whilst in custody.
In this case, all the applicant had were documents from TASO indicating that he
was an AIDS victim and no report was made by any doctor who treated him at
Luzira or mbuya military hospital to show that he could get adequate treatment
whilst in custody.

(b) A certificate of no objection signed by the Director of Public Prosecutions,

or

(c) The infancy or advanced age of the accused. In Mutyaba Semu V

Uganda'#®the accused was a 60 year old and suffered from diabetes and he
brought an application for bail on the ground that he was of advanced age. It
was held that 60 years per se was not advanced age but this coupled with the
fact that the accused suffered from diabetes, a disease that required a good
diet which could not be provided by prison authorities he would be granted
bail.

145 Capt. Wilberforce Serunkuma Vs. Uganda [1995] | KALR 3
146 H.C Criminal Misc. Application No. 99/92
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Section 15 (4)!*7 provides that in considering whether or not the accused is likely
to abscond, the court may take into account the following factors-
1)  Whether the accused has a fixed place of abode within the jurisdiction of
the Court or is ordinarily resident outside Uganda.'*®

Dennis Obua Otima v Uganda H C Crim. App. No 18 of 2005.
The applicant was charged with embezzlement and causing financial loss applied
for bail on the assertion that he was of advanced age and that he is such a person
entitled to be released on bail. Justice Remmy Kasule looked at the
considerations in light of the other factors which court uses to deny bail. Firstly,
is whether the accused is likely to interfere with the prosecution evidence, where
it is found to be the case, the court would exercise its discretion by refusing bail.
Secondly is to prevent a perception of the justice system as being a mockery of
justice. This discretion to refuse bail is vested by the constitution.4°
ii). Whether the accused has sound securities within the jurisdiction to undertake
that the accused shall comply with the conditions of his or her bail,
iii). Whether the accused has on previous occasion when released on bail failed
to comply with the conditions of his or her bail; and
iv). Whether there are other charges pending against the accused.
Read the following decisions on bail in the Republic of Uganda.

1. Dennis Obua Otima v Uganda H C Crim. App. No 18 of 2005.

2. Emma Katto v Uganda H.C. Crim. Miscellaneous Application No. 10 of

2005

3. Mpuuma K. Leonard Vs. Uganda Misc Appl No 325 of 2006
4. Florence Byabazaire vs. Uganda Misc Appl. No 284 of 2006
5. Uganda Vs. Col(Rtd) Dr. Kiiza Besigye, Constitutional Reference No 20

of 2005

147 Trial on Indictmnents Act (Cap 23)

148 ( Christopher John Boehlke v Uganda Misc. Application 332 of 2006)- no fixed place of
abode and a non resident. Look at the conditions considered in this case.

149Article 23 (6) (a), Constitution of the Republic of Uganda, 1995 (As amended)
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6. Christopher John Boehlke Vs. Uganda Misc. Appl No 332 of 2006

7. Dr. Aggrey Kiyingi Vs. Uganda Misc Appln No 41 of 2005

8. Charles Onyango Obbo & Andrew Mwenda Vs. Uganda [1997] v KALR
25

9. Mutyaba Semu Vs. Uganda [1997] v KALR 143.

48-HOUR RULE

The Constitution 1995 attempts to strengthen the right to liberty under article
23(4) with the 48 hours limit compared to its 1967 predecessor with its vaguer
notion of ‘as soon as reasonably practicable’- even then a detention of over 7
days was held to constitute an infringement of personal liberty. 1*°

Article 23(4) *!states that a person arrested or detained—

(b) Upon reasonable suspicion of his or her having committed or being about to
commit a criminal offence under the laws of Uganda, shall, if not earlier released,
be brought to court as soon as possible but in any case not later than forty-eight
hours from the time of his or her arrest.

Avrticle 28(1)% stipulates that in the determination of civil rights and obligations
or any criminalcharge, a person shall be entitled to a fair, speedy and public
hearing before an independent and impartial court or tribunal established by
law.A majority of suspects, even suspects of petty crimes, aredetained in the
police stations for longer than forty-eight hours as a result of a variety of factors,
including (1) lack of control over the suspect, (2) lack of ample transportation,

(3) backlog at the Directorate of Public Prosecution's office, and (4) corruption.
153

150 Ochieng V Uganda [1969] EA 1.

151 The Constitution of the Republic of Uganda, 1995 (AS Amended)

152 |bid

153 Brooke J. Oppenheimer From Arrest to Release: The Inside Story of Uganda’s Penal System
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Ad hoc security agencies often detain suspects in "safe houses" prior to releasing
them to police custody. Testimonials from suspects support the conclusion that
suspects spend a minimum of one week at these unofficial detention centers.
Most spend months there, and some spend as long as two years. Detaining the
suspects in these safe houses for longer than the forty-eight hours is clearly in
violation of the Constitution. Not onlydo these suspects spend considerable time
in these illicit locations, they also remain in the police stations far longer than
the mandated forty-eight hour maximum. The police have no control over
suspects brought into the police stations by the ad hoc security agencies; the
station merely becomes a "legal” place for these suspects to reside until their
release.

Corruption in the police system also leads to the persistent violation of the forty-
eight hour provision. At this stage of the judicial process, corruption occurs in
abundance." The corruption that impedes proper investigations and causes
arbitrary arrests also affects the timely release of suspects. Timely releases can
be hampered by police demands for a fee in order to be released onbond. Ideally,
bond is supposed to be granted to any suspect charged with a minor offense, such
as petty theft or assault, or to any suspect, regardless of the rime, who has been
detained for forty-eight hours. Regardless of the reason for releasing the suspect
on bond, there is no charge associated. A suspectshould not have to pay a fee in
order to be released on bond."™ Unfortunately, almost all suspects are asked to
pay a fee to be released on bond.

Most suspects are unable to pay these exorbitant fees and, therefore, areforced to
remain in the police cells until the officers decide to move the case forward to
court. “However, suspects typically have some petty cash available that they can
bribe officers with to push their cases forward. This, however, is a double-edged
sword. Why would an officer want to push a case forward when the suspect is
paying him small sums of money each day? Hence, theofficer might deceive the
suspect so that he believes that the officer is helping to push his case forward.
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Some of the reasons for violation of the forty-eight hour provision are not so
purposeful. Many of the delays are due to logistical problems, such as lack of
transportation, backlog at the Directorate of Public Prosecution's Office, and
lengthy investigations. Most of the police stations are supplied with only one
vehicle, which is to be used for investigations, to transport suspects and witnesses
to court, and for stationing officers. Even though the vehicle is to be used for
these purposes, many timesstation vehicles are used for personal errands of high
ranking officers.

ITEMS FOUND ON SUSPECT AND MEDICAL
ATTENTION WHILE INCARCERATED

Theft of Suspects’ Property, Extortion, and Theft of Evidence.

Many former accused persons describe how personal property, including money
from wallets, phones, or household items, including medicine and food, was
routinely stolen from suspects when they were arrested. Victims of robberies
also told Human Rights Watch that money was rarely returned to them despite
police confirming that they had recovered stolen cash.

Family members of suspects also complain that security personnel pressured
them to give money to secure the suspects’ release. In some cases, security
personnel urge wives of suspects to sell land in order to raise funds to buy their
husband’s freedom.>* One suspect, arrested in 2008 for allegedly purchasing
stolen goods in Mbale district, said RRU agents arrested him at his workplace.
He recognized them as local RRU agents normally involved in arrests for violent
crime. One of them asked for the phone number of his brother, whom he
summoned to the station before demanding 2,000,000 Ugandan shillings ($900)
to secure the suspect’s release. The suspect told Human Rights Watch of the
exchange between his brother and RRU agents. “They said, ‘Your brother
committed an offense. Give us 2 million.” My brother said, ‘What for? If it’s a

15 Human Rights Watch interview with wives of suspects, Kampala, November 2010
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capital offense, why should we pay? You should take him to court and sort it
out.””* When his brother did not pay, he was beaten and made to sign a
confession that he was not permitted to read.

Another detainee was promised release if he paid over 6,000,000 Ugandan
shillings (approximately$ 2,900), or that the beatings would stop if he paid
100,000 Ugandan shillings (approximately $45).2°¢ In one instance, the military
court handed down the lenient punishment of a 22,000 Ugandan shillings
(approximately $ 10) fine to an elderly detainee charged with unlawful gun and
ammunition possession.!®” The defendant said in open court that he could not
pay the fine since RRU officers had taken all his money during his arrest.

One knowledgeable source, familiar with the operations and methods of RRU,
told Human Rights Watch that in some cases suspects have been forced to reveal
bank account numbers orhand over bank account details.'®® Some suspects told
Human Rights Watch that RRU personnel had used this method to withdraw
money from their accounts.

Some people who reported theft of money by armed robbers to police never
recovered their money. One victim who was robbed of several thousand dollars
told Human Rights Watch that his money was still missing, even though RRU
arrested the alleged thieves. He said: | kept going back to Central Police Station
and RRU to look for my money. They said they had recovered the money but
couldn’t release it yet. After a few weeks, the police said they had found the key
to the safe where the money was held but when they opened the safe, the money

wasn’t there.!®®

155 Human Rights Watch interview with Gabriel, Kampala, December 9, 2009

1% Human Rights Watch interview with Jerome, Kampala, June 21, 2010.

157 Human Rights Watch trial observation, Makindye General Court Martial, January 19, 2011.
1% Human Rights Watch interview with Ugandan government official, November 2010

159 Human Rights Watch interview with robbery victim, Kampala, December 22, 2010
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MEDICAL ATTENTION WHILE INCARCERATED

There is a paucity of data about mental disorders among prisoners in low
resource settings despite the existence of high numbers of prisoners.Data
fromhigh income countries report a high prevalence of mental disorders among
prisoners with developing countries carrying the biggest burden .The
prevalenceof psychiatric disorders is greater among prisoners when compared to
the general population.The mental health needs of prisoners should be paramount
regardless of whether the inmate developed these psychiatric symptoms while in
prison or prior to the incarceration. Most common factors associated with mental
disorders among prisoners include: a prior history of traumatic brain injury,
being male, young and of a low levelof education, being married and alleged to
have committed a violent crime. Since the factors listed above vary across
different settings, findings in one setting may not apply to other settings. There
is therefore need to conduct studies in various settings.*°

In Uganda, a low income country, the government owns and administers all
prison facilities. The prisons have health facilities that provide services targeting
general medical conditions and have no psychiatric services. Psychiatric cases
and assessments are referred to nearby regional referral hospitals that offer
mental health services. Butabiika National Referral Hospital is the only mental
health hospital in the country and has a forensic inpatient unit having a bed
capacity of 116 beds with only about 10% of the beds in this unit occupied by
the institutionalized mentally-ill prisoners, some for more than 5 years. The

160 Department of Psychiatry, Faculty of Medicine, Mbarara University of Science and
Technology, P.O Box 1410, Mbarara, Southwestern Uganda, Uganda 2Department of Mental
Health and Psychiatry, Faculty of Medicine, Kampala International University, P.O Box 71,
Bushenyi, Southwestern Uganda, Uganda Full list of author information is available at the end
of the article Forry et al. BMC Psychiatry (2019) 19:178 https://doi.org/10.1186/s12888-019-
2167

88



DEMYSTIFYING THE ORDER FROM ABOVE

national incarceration ratefor 2014 was 121 per 100,000 persons and has been on
the rise since 2010. This was greater than the average incarceration rates for
Africa and Asia, and slightly below the average global incarceration rate of 144
per 100,000 of the national populations. When compared to other African
countries in terms of top rankings for national incarceration rates, Uganda was
in the 18th position sharing it with Cameroon. Healthscreening of prisoners is
often conducted at the time of admission into the various prison facilities
focusing on general medical conditions without regard for psychiatric disorders.
This is probably due to poorly equipped health facilities with an absence of
trained mental health care providers. Other factors that result in the incarceration
of the mentally ill include deinstitutionalization, stringent judicial practices,
inadequate community support, mentally ill offenders’ limited access to
community treatment, and the attitudes of police officers and society as a whole
despite the enshrinement ofthe McNaughten rule and basic human rights in
Uganda’s constitution. Uganda has a high number of prisoners, with the
southwestern region having one of the highest incarceration rates in the country.
However; there is a lack of published studies that have been conducted among
Ugandan prisoners nationwide or in the region. Therefore, this book aimed to
determine the burden of mental disorders and associated factors among prisoners
in Uganda.

An example of a Setting is Southwestern Uganda which has several districts with
Mbarara being one of the most densely populated. Mbarara municipality, which
is the main third order administrative division, is 1445m above sea level, found
along the Kampala-Kabale highway and is 266 km from Kampala, Uganda’s
capital and largest city. The municipality consists of 6 divisions that include
Biharwe, Kakiika, Kakoba, Kamukuzi, Nyakayojo and Nyamitanga. Mbarara
Central and Mbarara Women Prisons are situated in Kiswabhili cell, Nyamitanga
division in Mbarara municipality, about 100m from the Mbarara- Kabale
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highway while Kyamugorani Prison is located in Kyamugorani, Kakiika
division, Mbarara municipality.

Prison inmates in Mbarara municipality are incarcerated in two males and one
female government funded and administered prisons called Kakiika, Mbarara
Main and Mbarara Women Prisons respectively. Mbarara Main Prison is one of
the largest prison facility in the region with a population of 1637, followed by
Kakiika Prison with 742 and then Mbarara women Prison with 165 occupants.
Of these, 70% were on remand, 23% were convicted but not sentenced and 7%
were sentenced. The inmates considered for possible recruitment into the study
were aged eighteen years and above regardless of their prison status, with no
hearing or speech impediments. The refusal rate for participation in the study
was 0.7% (2 males and 1 female) and of the potential participants excluded from
the study; 19 males were absent, 3 males were below 18 years of age, 2 males
had speech impairments and 1 male had a hearing impairment. There weren’t
participants who could not be included in the study due to acute mental illness
as they were either too ill to be interviewed or could not give informed consent.
Measurement of mental disorders among prisoners

The study participants were interviewed once in a clinical setting with privacy
and confidentiality in mind whilst adhering to the standard safety precau- tions,
prison regulations and code of conduct. The socio-demographic, forensic and
clinical factors of the study participants such as parenting style, 2 past traumatic
brain injury, 3 category of crime, 4 past psychological trauma 5 and available
follow-up services 6 were obtained by a specially designed interviewer
administered questionnaire. A diagnosis of a mental disorder was attained by
participants responding to queries in the MINI Version 6.0 and appro- priate
conclusions and diagnoses arrived at by the princi- pal investigator based on their
various responses without a need for an additional clinical interview.
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Statistical analysis

The data collected was checked for completeness, coded and entered into Epidata
manager version 2.0.8.56 and then transferred to STATA 12.0 for univariate,
bivariate and multivariate analyses. Univariate analyses were done for the socio-
demographic and clinical factors as well as to estimate the prevalence. Bivariate
and multivariate logistic regression analyses were conducted to determine
associations between the category of mental illness, and the associated factors
using the individual odds ratios with their 95% Confidence Intervals and p-
values. The results were considered statistically significant if the p-value was
less than 0.05 and clinically significant if the 95% Confidence Interval was a
narrow range and did not cross the line of no difference.

Results Description of inmates

Majority of the 414 respondents in this prison were male (94%), aged 22-35
years (60%), married or cohabiting (53%), with a primary school education
(67%) and belonging to the low income class (72%). Most of them were first-
time offenders (89%) and had no access to legal representation (82%). Majority
were incarcerated under regular imprisonment (55%), with more than half (53%)
undergoing health screening for physical ailments at the time of admission into
their various prison facil- ities, while 64% were alleged to have committed or
were convicted of violent crimes. Many of them (88%) had sought health care
services from the prison health facilities with 7% having ever sought professional
psychiatric assistance, 3% currently seeking psychiatric treatment and another
3% having ever sought other forms of treat- ment for their psychiatric illnesses.
Prevalence of mental disorders among prisoners

Only 13% (n=53) had a single mental disorder (current, 8 past9 and lifetime10)
while 73% (n= 301) having more than one diagnosis of a mental disorder
(current, past and lifetime). The overall lifetime preva- lence of mental disorders
was 86% (n= 354) with 95% (n= 338) of these having one or more current
episodes. Of these, major depression was the most common indi- vidual current
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diagnosis (44%), followed by post-traumatic stress disorder (31%), suicidality
(25%), psychotic disorder (22%) and antisocial personality disorder (21%)
Factors associated with mental disorders among prisoners

After multiple logistic regression (Table 2), a history of past traumatic brain
injury (Adjusted Odds Ratio = 0.299; 95% CI = 0.106-0.843; P-value = 0.022)
and being convicted but not sentenced (Adjusted Odds Ratio = 0.22; 95% CI =
0.05-0.93; P-value = 0.04) were the only factors that were statistically significant
with regards to a single diagnosis of mental illness amongst prison- inmates
incarcerated in Mbarara municipality. A similar multiple logistic regression
model (Table 3) was utilized for all dependent variables to determine factors that
influence the presence of more than one mental disorder among prisoners in
Mbarara municipality and it was found that a total of five factors were
statistically significant: having a low income status (OR =0.32; 95% CI = 0.16—
0.63; P-value = 0.001), past trau- matic brain injury (OR = 2.57; 95% CI = 1.22—
5.42; P- value = 0.01), solitary confinement (OR =0.35; 95% CI = 0.16-0.74; P-
value = 0.006), and being raised by authoritarian parents/guardians (OR = 0.37;
95% CI = 0.18-0.75; P-value = 0.006).

This chapter assessed the prevalence of psychiatric morbidity and associated
factors among prisoners in Mbarara municipality, southwestern Uganda. The
prevalence of a single diagnosis was 13% whereas the prevalence of more than
one diagnosis was 73%. We also found a prevalence of 95% for one or more
current episodes and 86% for lifetime, past and current episodes of mental
disorders. Overall major depressive disorders (44%), post-traumatic stress
disorders (31%) and antisocial personality disorders (21%) were the most
common individual mental disorders diagnosed. The prevalence of mental
disorders in this study of 86% is quite high compared to that found in the general
population of 30% but similar to what has been reported in previous prison
studies with similar trends in individual current diagnoses, a high rate of
suicidality is also consistent with the pub- lished prison mental health literature.

92



DEMYSTIFYING THE ORDER FROM ABOVE

Suicidality was also demonstrated to occur more often in major depression than
in psychotic disorders, a finding also in line with current literature. And among
the least di- agnosed mental illnesses were psychiatric disorders due to a general
medical condition (1.2%), bipolar affective disorders type I (9.7%) and substance
use disorders (12.5%). Previous studies in prison populations have reported a
high prevalence of alcohol and other substance use disorders in Uganda as well
as other countries This difference might be attributed to the rigorous security
checks that visitors are subjected to and the formidable security measures in
place that limit access to such substances of abuse presently in Ugandan prisons.
The other possible explanation for the difference could be the need to avoid the
repercussions of being reported to use substances of abuse, and the desire to
reform and deal with the guilty conscience among prisoners who actually
committed the crimes that they are accused of.

Majority of the individuals with mental illness were young and first time
offenders. They had low education levels, were alleged or convicted of
committing violent crimes and had a past history of traumatic brain injury.
Previous studies report similar findings but with some exceptions such as
substance use, a prior history of mental illness and a history of past psychological
trauma such as child abuse.The possible explanation for the observed
discrepancy could be due to the stigma and discrimination associated with
substance use, mental illness and child abuse as well as the fact that Uganda is a
low income country with markedly different sociodemographic and economic
characteristics while the vast majority of the findings from studies reviewed have
been conducted in middle and upper income countries. In addition, inadequacies
in the judicial systems due to a variety of factors, as well as the inadequately
equipped and overburdened health care systems may also play a role. The factors
that were associated with mental illness in prisoners were low income status,
incarceration under solitary confinement, past traumatic brain injury and being
raised by authoritarian parents or guardians. Prisoners with more than one

93



ISAAC CHRISTOPHER LUBOGDO

diagnosis were more likely to have suffered a traumatic brain injury in the past
and to have been convicted but not sentenced, whereas inmates who were in
solitary confinement, of a low income status and had been raised by authoritarian
parents/guardians less likely to be diagnosed with two or more mental disorders.
The presence of a past traumatic brain injury was less likely among those
diagnosed with a single mental disorder since fewer inmates had a single
diagnosis. Traumatic brain injury is a known risk factor for mental illness and as
such we expect it to be more likely in the majority i.e. those with more than one
diagnosis. Most of the results from studies that were reviewed did not concur
with the findings in this study and it can be postulated that the reason for this is
the stark contrast attributed to differences in terms of study tools/instruments
used, socioeconomic status, culture and judicial systems between Uganda and
the other countries in which those studies were conducted. The limitations
encountered during the course of conducting this study include the fact that study
participants comprised of only respondents incarcerated in the prison facilities.
However, given the fact that the living conditions and judicial system is similar,
these findings would provide a basic insight into the nature and extent of the
burden of mental illnesses in Ugandan prisons. Some respondents may have
deliberately declined to disclose and or falsified responses to some inquiries that
they considered to be private, intimate, confidential and/or sensitive. This could
have been due to fear of reprisals and consequences by the prison authorities,
anticipated exploit- ation of the sick role and the societal status and the ascribed
privileges that accompanied it. This was mitigated by proper consenting of the
study participants, sensitization of the non-professional psychiatric personnel,
psychoeducation of the study participants, soliciting of psychiatric drugs and
funds to provide mental health services in the correctional institutions. Any
difficulties in obtaining accurate information about details in the past and long
term symptoms were attributed to recall bias. Some inmates might have been
malingering in order to assume the much coveted sick role and all its perceived
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benefits. The lack of resources to confirm diagnoses of general medical
conditions and ruling out psychiatric symptoms due to physical illnesses,
absence of some prisoners at the time of data collection due to prison scheduling
e.g. community service, prison duties, and court schedules and pending releases
from prison may have also impacted the results. Aspiring to attain the mandated
sample size while endeavoring to cater for potential data loss, with the intension
of getting a study population that is representative of the general prison
population that was planned to be study went a long way to resolve these
concerns.
There is a high prevalence of psychiatric illnesses among prisoners with most of
them having more than one diagnosis. Most of the prisoners with mental illnesses
go undiagnosed and untreated. A past history of traumatic brain injury is a risk
factor for having more than one diagnosis of a psychiatric disorder. The findings
of this study indicate that there is a need for capacity building for health workers
and other staff in prisons in regard to screening, assessing and treatment of
inmates with mental disorders. In addition, there is a necessity for a clear referral
process for individuals found to have mental disorders.
RIGHT TO A FAIR HEARING
The right to a fair hearing guaranteed under Article 28! is underpinned by the
concepts of natural justice and due process. The right (in its primary features and
guarantees) is non derogable in light of Article 44(b)'®2 and pertains to both
courts and tribunals and in respect of civil and criminal matters. The primary
features are provided under Article 28 (1), viz:

(a) A speedy trial (or trial within a reasonable time)

(b) A public trial

(c) A trial before an independent and impartial court.

161 Constitution of the Republic of Uganda, 1995 (As amended)
162 1bid
163 1bid
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What constitutes a speedy trial (or trial within a reasonable time) is not defined
and seems to be dependent on the socio-economic conditions, especially in the
Third World Commonwealth Countries: DPP v. Tokai'®*, Bell v. DPP®®
(Jamaica) Contrast with a 14 month delay in New Zealand: Martin v. Tuaranga
District Court.®

Recent trial before the Kotido Field Court Martial, two and half hours was
represented by the Government as an instance of a ‘speedy trial’, but was it
intended that a trial be carried in haste at the expense of fairness and in disregard
of the guarantees that buttress it under article 28 (3)?%’ The trial in public is to
endure the public appraisal of the fairness of the trial, save that trial can be
conducted in camera (outside public purview) where matters of national security
or protection of morals is in question-thus the right to information in the hands
of state (testimony before parliamentary committee) and its use in judicial
proceedings before a court was subjected to it being heard on camera under
article 28 (2): Tinyefunza case.®

An independent Court/Tribunal implies that the officers of the court should not
be subject to the authority or direction of another organ or person-thus provisions
of the referendum provisions Act 1999 which mandated Judges to frame
referendum question was considered to be a contravention of Article 28 (1) as
far as it affected the independence of the Judges: Dr. Rwanyarare & Anor v.
Attorney General,'’® On the other hand an impartial court imports the idea there
should not be a likelihood of bias in court or any one of its officers- thus where
the trial Judge had close connections with the government in power of which the
accused was charged with attempt to overthrow by arms (treason), the trial was

164 (1996) 2 LRC 314 (Trinidad & Tobago)

165 (1986) LRC (Const) 39

166 (1995) 2 LRC 788).

167 Constitution of the Republic of Uganda, 1995(As amended)
188 (Constitutional Appeal-1997/1)

169 Constitution of the Republic of Uganda, 1995(As amended)
170 Constitutional petition No. 5/1999.
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held to have not been impartial: Professor Isaac Newton Ojok v. Uganda.'’
Similarly, a Lord of the House of Lords in UK was asked to step down on account
that his wife worked for Amnesty International (an organization that was at the
centre of the efforts to have Pinochet tried for crimes against humanity): Pinochet
casel’?,

The right to a fair trial is buttressed by several guarantees which are central to
criminal proceedings. First is the right to presumption of innocence under
Article 28 (3) (a)'”® which places the onus of proving guilt on the prosecution
and beyond reasonable doubt, save the instance where the reverse onus is
admitted as under Article 28 (4).1* The right also prohibits situations in which
there is a pre trial prejudging of the guilt of the individual (e.g. where authorities
make pronouncements of guilt).The reverse onus is prima facie regarded to
contravene the right to presumption of innocence. Thus where a law, the
Narcotics Control Act, provided that a person found in possession of prohibited
narcotic was to be presumed, unless the accused showed the contrary, to be in
possession for the purpose of trafficking, this instance of reverse onus was seen
as contravening the right to presumption of innocence: The Queen v. Oakes'’
Laws shifting the onus proof included the administration of Karamoja Act.
Although it could also be said to extend to administrative authorities as stipulated
under Article 42,17

Secondly, an individual before court is entitled to be informed in a language that
he or she understands the criminal charges proffered against him as stipulated
under Article 28 (3) (b).1" The corollary is the right to be accorded the facilities
of an interpreter where an individual does not understand language of the court

171 crim. Appeal No. 33/1991.

172R., ex parte Pinochet v Bartle and ors, Appeal, [1999] UKHL 17, [2000] 1 AC 147,
173 Constitution of the Republic of Uganda, 1995(As amended)

174 |bid

175 (1987) LRC (Const) 477 ( Canada SC).

176 Constitution of the Republic of Uganda, 1995(As amended)

177 1bid
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under Article 28 (3) (f).1"®Thus where a trial was conducted in English, in which
the appellant had been charged with the possession of unauthorized literature and
he only understood Portuguese and his native Mozambican language, the Kenyan
High Court held that there was an infringement of the right to be afforded with
the services of an interpreter: Andrea v. Republic!™®

Thirdly, the individual is guaranteed a rubric of rights crucial in the defense of
the criminal charges against him or her under article 28 (3) (c), (d) and (e), and
these pertain to preparation and actual defense. An individual thus has a right to
adequate time and facilities to prepare a defense as well as the right to legal
representation during the actual defense of the case (and where criminal charges
carry sentences of death or life imprisonment, legal representation is at the
expense of the state).

The right to adequate time and facilities for preparation of legal defense has been
considered to include the right to seek an adjournment to seek services of an
advocate. Zackary Kataryeba v. Uganda'® where counsel retained withdrew
from handling appellant’s case; although this was further, in light of absence of
legal counsel during the hearing before the court, an infringement of the right to
legal representation.See also Muyimba &Ors v. Uganda,'®'where the advocate
was unable to be present at the trial in Masaka as he was engaged in court in
Kampala on date of hearing of case in Masaka.

In Esau Namanda case, 82t was held that a summary conviction of the appellant
of perjury on account of discrepancies in his testimony as to his age was contrary
to his constitutional right to be ‘informed of his offence’ and to permit him to

‘prepare his defense’ (under article 15 (2) (b) and (the 1967constitution)*8. The

178 Constitution of the Republic of Uganda, 1995(As amended)

179 (1970) EA 26. See also Esau Namanda v. Uganda (1993) Kampala Law Reports 38
180 (1996) HCB 36

181 (1969) EA 433

182 Esau Namanda v. Uganda (1993) Kampala Law Reports 38
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right to legal representation at expense of the State (for indigent persons) has
been recognized by South African Courts.®

The question of whether the right to legal representation includes a right to ‘legal
aid’ for the indigent (poor) has been raised*®Fourth the individual is entitled to
equality of arms under Article 28 (3) (g)'® (i.e. to cause attendance and
examination of witness, submission of evidence, etc). Fifth, an individual has a
right to be tried in presence under Article 28 (5)*8°, and is thus guaranteed against
trial in absentia (save situations of disruptive behavior in court).

Where a trial magistrate and a plea of guilt in respect of not only the accused
who had been brought to court on day of hearing but also three other accused
charged jointly (but were not in court that day), the high court held, on appeal,
that there had been a failure on the part of the magistrate to address his mind to
article 28(5) which entitles an accused person to be present at his trial. 87

Sixth, an individual has a right to specific guarantees obtaining as tenets of
criminal law, including a right against ex post facto laws (in terms of offences
and severe penalties) (article 28 (7) and (8),'% a right against double jeopardy
(in respect of conviction, acquittal and pardon) (Article 28 (9) and (10),®° a right
against self incrimination under article 28 (11)* (extending to spouse) and a
right to trial for offences capable of a clear definition under article 28 (12).1%
The right against ex post facto laws and to trial for offences capable of clear
definition are premised on the notion that an individual cannot be able to

183 State v. Vermann; State v. DuPleiss (1995) 2 LRC 252.

184 see e.g. Centre for Legal Research & Anor v. State of Kerala (1987) LRC (Const) 544 (India
SC).see also recent advocates (Amendment) Act 2002 requiring advocates to avail free legal
assistance as part of their practice, etc.

185 Constitution of the Republic of Uganda, 1995 (As amended)

186 |bid

187Zackary Kataryeba v. Uganda (1996) HCB 36

188 Constitution of the Republic of Uganda, 1995 (As amended)

189 |bid

190 1bid

191 1bid
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determine that his present conduct will at a future date be an offence or carry a
severer penalty, or even that his conduct is in fact proscribed (prohibited) under
the law. The Constitutional Court had considered the offence of witchcraft under
the Witchcraft Act incapable of precise definition as to offend Article 28 (12),1%2
but this was overruled by the Supreme Court: Abuki case (1996/1997). On the
other hand, the law of false news has been held to vague as to the meaning of the
words constituting the offence,incl. ‘publish’, fear or alarm, ‘public’, ‘statement’
and “false’ 1% see also dissenting judgment of Twinomujuni in Onyango-Obbo
& Anor v. Attorney General.!®* The right against self incrimination makes the
accused (and spouse) competent but not compellable witnesses. 1%

The freedoms from slavery and servitude guaranteed under Article 25(1)*°° are
non derogable under article 44(b). On the other hand, the freedom from forced
labor is not so, given that certain activities do not come under definition of forced
labor under Article 25(3)!7, including service in the armed forces.

For conscientious objection to military service as ‘forced labor’: Attorney
General v. MajorGeneral Tinyefunza, Constitutional Appeal No. 1/1998 (esp.
Justice Oder). In the case ex parte Nasreen (1973), the High Court of Kenya held
that an order directing a wife to return to her husband was tantamount to placing
her in a state of servitude (in addition to violation of her rights to liberty and
freedom of movement).

THE CRIMINAL JUSTICE SYSTEM

The criminal Justice System is the systematic way in which and offenders are
identified, apprehended, judged and punished.

192 Constitution of the Republic of Uganda, 1995 (As amended)

193 Mark Cahvunduka & Anor v. Minister for Home Affairs, case No. 36/2000 (Zimbabwe);
194 Constitutional petition No. 15/1997.

19 Rex v. Amkeyo (1917) 7 EALR 14

19 Constitution of the Republic of Uganda, 1995 (As amended)
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Criminal Justice System refers to movement of the suspect/alleged offender from
the point of reporting the crime to the investigation by the police to the execution
of arrest (Police) and Rehabilitation centers. The criminal justice apparatus is
used to enforce the standards of conduct necessary to protect individuals and the
community. It operates by apprehending, prosecuting, convicting and sentencing
those members of the community who violate the basic rules of group existence.
It comprises of 3 main parts or organs that is the Police, the courts and the
judiciary which are going to be discussed in detail.

A. Law enforcement. (Police) The law enforcers (Police) this is the frontline part
of the criminal justice system. A crime is reported, then investigations, an arrest
is made and an interrogation is made. Any mistake or injustice carried out at this
particular stage affects the entire criminal Justice System. The Police as a
Component of the Criminal Justice System.

The Uganda Police Force is a full-time institution of the Government of Uganda,
whose primary responsibility is maintaining law and order in the country. The
present Uganda Police Force became an institution on 25th May 1906, then
called the British Territorial Protectorate Police. Before then, it was created as a
Para-military Force called The Uganda Armed Constabulary, whose prime duty
was to quell the various wars, riots and unrest which were continuously breaking
out among tribes.

CONSTITUTIONAL RIGHTS OF AN ACCUSED (ACCUSED) DURING
POLICE INTERROGATION

The black’s law dictionary defines human rights to mean the freedoms,
immunities and benefits that, according to modern values (especially at an
international level); all human beings should be able to claim as a matter of right
in the society in which they livel®8. Cassese defines human rights on the basis of

‘an expansive desire to unify the world by drawing up a list of guidelines for all

198Bryan A. Garner; the Black’s Law Dictionary; Eighth Edition. Page 758
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governments. .. an attempt by the contemporary world to introduce a measure of
reason into its history®®. He further suggested that human rights are those
entitlements individuals possess by virtue of being human?®. This implies that
all human beings are equal and have rights in equal measures regardless of age,
sex, race, social class, talent, or religion.

The Constitution of the Republic of Uganda (as amended) under Article 20
stipulates that “‘fundamental rights and freedoms of the individual are inherent
and not granted by the state . This implies that human beings are entitled to such
rights and freedoms by virtue of birth. This ideal was expressed in the famous
case of Rev. Christopher Mtikila v The Attorney General of Tanganyika?*'where
Lukakingira J noted that human rights are not granted by the state but adhere to
someone by virtue of birth (being human). The same position was reechoed in
the case of Julius Ishengoma& Francis Ndyanaho v Attorney General?®?that
human rights extend to all simply by virtue of birth (being human).

Under The Uganda Criminal Justice Bench Book, a suspect is defined to mean a
person believed to have committed an offence but who has not been formally
charged in the courts of law203. In Uganda, the rights of a suspect can be traced
from the Constitution of the Republic of Uganda 1995 as amended, Statutes like
the Evidence the Ratified International Instruments on Human Rights. However,
whereas the law on such constitutional rights is very clear both from the supreme
law of the land and the other subordinate laws, it is still unclear whether it has
lived its intended purpose.

The Constitutional Rights of suspect person include the rights to be informed of

199 A Cassese Human Rights in a Changing World (1990) 3

200 A Brendalyn Democratization and the Protection of Human Rights in Africa (1995) 29

201 Civil Case No.5 of 1993

202 Cjvil Appeal No. 64 of 2001

203 The Uganda Criminal Justice Bench Book; Published by the Law Development Centre, 1%
Edition at page 75
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his various rights before the interrogation is conducted, the right to be kept and
interrogated in a place authorized by the law, to be informed of his right to remain
silent, the right to be informed that anything the suspect says may be used against
him, the rights to have his lawyer available, the freedom from torture during the
interrogations, the right to ensure that the interrogation is conducted in the
language the suspect understands or availed an interpreter and a right not to be
coerced to confess.

Currently, the above rights are highly violated by the police officers during
police interrogations most especially with the political suspects and this has
highly undermined the ideal of the existence of these rights. Police interrogation
of criminal suspects has, at various times in Ugandan history, been politically
and legally contested since the methods usually employed by the police to seek
information from the suspects are founded on torture, duress and coercion. This
is normally done to obtain a confession for the suspect.

The scholar should observe and find answers to the following questions. Police
interrogation of criminal suspects is an important subject for Criminal Justice
analysts and policy makers. The process of modern police interrogation, and the
confessions it produces, raise a number of important empirical, legal and policy
questions: How do police elicit confessions from reluctant suspects in Uganda?
How should they be permitted to interrogate in a democratic society that needs
both crime control and due process to maintain public confidence in its
institutions of criminal justice? How should law and public policy regulate police
interrogation to accommodate the competing interests and values at stake while
promoting fair procedures and achieving just and accurate results?

The Constitutional Rights of a suspect are generally based on the presumption of
innocence. It was traditionally expressed by the Latin maxim eiincumbit
probation qui dicit, non qui negat. (The burden of proof is on the one who
declares, not on one who denies). It is presumed that ‘everyone is innocent until
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proved guilty or until he pleads guilty’.?® This is also to the effect that a suspect
is not yet an accused or a convict and this position entitles him certain rights
which must be observed by the police during interrogations.

It is a trite law that a suspect is entitled to certain rights during interrogation, and
these rights are stipulated in the various legal documents in Uganda. However,
it is not a guarantee that such rights are fully observed and respected by the police
officers.

KIRK LUTHER in his Book Review: Police Interrogations and False
Confessions: Current Research, Practice, and Policy Recommendations?®,
submits that the miscarriage of justice, namely wrongful convictions, is of
paramount concern for both academics and practitioners. One of the leading
contributors to wrongful convictions is the elicitation of confessions from
innocent individuals. This is normally as a result of the failure by the police
officers to observe the rights of the suspect during the interrogations.

According to the Miranda warnings, the interrogation must inform the suspect
before carrying out the Criminal interrogation. Following the 5" Amendment
Miranda warnings of 1966, where the Supreme Court decided in the case

206 yshering in a new era in the American law of confessions.

Miranda v Arizona
The warnings include; you have the right to remain silent; anything you say can
and will be used against you in a court of law; you have the right to an Attorney;
if you cannot afford an attorney, one will be appointed to you free of charge. The
Court required the fourfold Miranda warning in all cases in which “questioning
was initiated by law enforcement officers after a person has been taken into

custody or otherwise deprived of his freedom of action in a significant way.

204Article 28(3)(a) of The 1995 Constitution of the Republic of Uganda (as Amended)
205 Criminal Justice and Behaviour 2012-39-659
206\iranda v Arizona, 384 U.S. 436 (1966)
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KYALO MBOBU in his book The Law and Evidence in Kenya?®’ submits that
the police interrogation and confession obtained must voluntarily be made by the
suspect/accused. That such information must be obtained through violating the
rights of such person. He further states that a confession given by the suspect or
the accused after being tortured by the police cannot be relied on to enter a

208\vhere

conviction. In the case of Jane Betty Mwaiseje& 2 others v Republic
the court noted that a confession or information gotten from the accused/ suspect

after being tortured is not admissible.

The realization of the above rights is of great importance since it leads to the full
realization of the fundamental and the non-derogable right to a fair hearing and
the presumption of innocence.

The following are the legal sources for the rights of a suspect during the police
interrogation.

Uganda has ratified a number of international instruments which provide and
guarantee the protection of the rights of a suspect during interrogations.
Universal Declaration of Human Rights (UDHR) (1948)?®provides for a number
of rights available for the human beings which must be respected and protected
by the State parties to the convention. Article 5 of the convention stipulates that
no one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. This accords a right to a suspect not to be subjected to any form
of torture during police interrogations. Article 8 of the convention, provides that
everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or by
law. This gives a guarantee to any individual (a suspect) a right to a remedy were
his / her rights have been violated by any organ of the State during the
interrogations.

207KyaloMbobu; The Law of Evidence In Kenya; Law Africa 1%t Edition 2011 at page 200
208Crim App.17 of 1991
209ynited Nations General Assembly; Universal Declaration of Human Rights 1948
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Article 11 of the convention; provides that everyone charged with a penal offence
has the right to be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for his defence. This
was discussed in the case of Town of Newton v Rumery?® where the United
States Supreme Court noted that the rights of a suspect or an accused person
enshrined in the Universal Declaration of Human Rights must be observed
throughout the interrogation and the trial processby the state organs to ensure its
International obligations.

International Covenant on Civil and Political Rights (ICCPR)?'lis another
convention on human rights which has been ratified by the Republic of Uganda.
It guarantees the protection and observation of the rights of all persons including
a suspect facing the police interrogations.

Acrticle 7 of the convention provides that no one shall be subjected to “forture or
to cruel, inhuman or degrading treatment or punishment”. This also comes in to
ensure that a suspect should not be subjected to any form of torture or degrading
punishment during the police interrogations.

Article 14 of the convention®?stipulates that everyone charged with a criminal
offence shall have the right to be presumed innocent until proved guilty
according to law. This is to the effect that even during the police interrogations;
the suspect must be presumed innocent and must not be compelled to confess his
guilt before a police officer in charge of the interrogations.

210480 U.S. 386 (1987)
2adopted and Opened for Signature, Ratification and Accession by General

Assembly Resolution 2200A (XXI) of 16 December 1966, entry into force 23 March
1976, in accordance with Article 49

212 Sypra
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African (Banjul) Charter on Human and Peoples' Rights (ACHPR) (1986)?3 is a
regional Charter on Human Rights in Africa and it has been ratified by Uganda.
It has various provisions which guarantee the protection of the rights of a suspect
during the police interrogation. Article 7(b) of the charter stipulates that;
everyone has the right to be presumed innocent until proved guilty by a
competent court or tribunal; This is to the effect that during the police
interrogation, the suspect enjoys the right to be presumed innocent until proved
guilty by the prosecution. He should not be interrogated as a convict. A suspect
under facing police interrogations should to be tortured in order to obtain a
confession from him.

The Treaty for the Establishment of the East African Community (EAC)?!4
Uganda is a member state and it has ratified this treaty. The treaty under Article
7 (2) provides the operational principles of the community and the principles
shall govern the practical achievement of the objectives of the community to
maintain and promoted the universally accepted standards of Human Rights.
These include the rights of a suspect facing the police interrogation and such
rights have been universally recognized and must be protected.

The Constitution of the Republic of Uganda 1995 (as

amended)

At the National level, the constitution provides for various rights of a suspect
facing the police interrogations.

Article 24 of the Constitution provides for respect for human dignity and
protection from inhuman treatment as a right. It states that no person shall be
subjected to any form of torture, cruel, inhuman or degrading treatment or

213 (Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into
force 21 October 1986)
214 (As amended on 14" December 2006 and 20" August 2007)
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punishment. This was stated in the case of Uganda v KalawudioWamala®**where
he was tortured during the police interrogations, the court noted that an accused
person(a suspect at the time of the interrogations) he was entitled to the
protection from any form of torture and such evidence was inadmissible.
Avrticle 28(3)(a) of the Constitution states that every person who is charged with
a criminal offence shallbe presumed to be innocent until proved guilty or until
that person has pleaded guilty. The above right is not only limited to the trial
process but also must be observed during the police interrogation.

Article 50 of the constitution provides for the right to any person (including a
suspect) to petition court if his fundamental rights have been violated.

The Police Act Cap 303 as Amended by Act, 16 of 2006

The Act acknowledges the right to liberty and the freedom from any form of
torture. Section 23 provides that a police officer may, without a court order and
without a warrant, arrest a person if he or she has reasonable cause to suspect
that the person has committed or is about to commit an arrestable offence. This
must be done minus violating the right to liberty, the freedom from any form of
torture since such rights are enshrined in the constitution.

The Evidence Act Cap 6

The Act deals with the nature of the Evidence which is relevant and admissible
during the court proceedings. Under Section 23(b) of the Evidence Act provides
that a confession of a suspect (accused) must have been recorded by a police
officer who is or above the rank of Assistant Inspector and all this happens during
the police interrogation of the accused. Furthermore, under Section 24 of the

215 Criminal Session case No.442 of 1996
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Evidence Act is to the effect that the confession which is obtained from the

suspect involuntarily is irrelevant and inadmissible?®.

The above section is to the effect if a confession obtained from a suspect by
means of violence, force, threat, inducement or promise calculated in the opinion
of the court to cause an untrue confession to be made is itself involuntary and
irrelevant. This is also targeted to protect the suspect from being tortured in order
to obtain a confession from him. In the case of Director of Public Prosecutions
v Ping Lin%" the court noted that a confession must be obtained from the suspect
(voluntarily) and if a confession is obtained through threat or violence, it
inadmissible and cannot relied on during the trial.

The Evidence (Statements to Police Officers) Rules Sl 6-1

The legislation provides for a checklist which has to be followed by a police
officer while he/he is carrying out the interrogation and recording a confession
or a statement from the suspect. Rule 7(a) requires that a confession or a
statement should be recorded in the language understood and spoken by its maker
(the suspect) and there after it shall be translated into English so that if such a
confession was to be put in evidence both versions of the statement would be
presented. The case ofAloni Safari v Uganda?*¢ is in support of that proposition.
Under the same rules, the suspect facing the police interrogations has a right to
a charge and caution statement which must be read to him before the police
officer records his statement. This is intended to notify the suspect of the offence
and protect him of the incriminating himself.

The above laws provide for various rights of a suspect which must be respected
and observed throughout the police interrogations.

21NamulodiHasadi v Uganda Criminal App. No.16 of 1997
217[1967] AC 575
218Criminal App.No.40 of 1996
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Rights of Suspect During Police Interrogations in Uganda

The legislations in the above chapter recognize a number of rights available to a
suspect and which must be observed by the police while carrying out the
interrogations and recording the statement of the suspect. The rights are
discussed hereunder;

The right to be presumed innocent until proven guilty

The presumption of innocence is the legal principle that one is considered
innocent unless proven guilty. It was traditionally expressed by the Latin maxim
eiincumbit probation qui dicit, non qui negat. (the burden of proof is on the one
who declares, not on one who denies). The constitution under Article 28(3) (a)
provides that; every person who is charged with a criminal offence shall be
presumed to be innocent until proved guilty or until that person has pleaded
guilty.

The purpose of the presumption of innocence is to minimize the risk that
innocent persons may be convicted and imprisoned?®. It does so by imposing on
the prosecution a burden of proving the essential elements of the offence charged
beyond a reasonable doubt, thereby reducing to an accepted level the risk of the
error in courts overall assessment of evidence tendered in the course of a trial. In
the case of R v Oakes?” the Canadian case noted that the presumption of
innocence protects fundamental liberty and human dignity of any and every
person accused by the state of criminal conduct. An individual charged with a
criminal offence faces grave social and personal consequences, including
potential loss of physical, liberty, subjection to social stigma and ostracism from
community, as well as other social, psychological and economic harms. The right
to be presumed innocent forms the crux of a fair interrogation process and a fair

2%NalongoNaziwa Josephine v Uganda Criminal Appeal No.35 of 2014
220[1986] 26 DLR
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criminal trial??.

The police officer carrying out an interrogation must always bear it in mind that
the suspect is presumed to be innocent throughout the interrogation process and
this right also extends up to the trial.

The Right to be kept and interrogated in a place authorized
by the law

The right is provided for under Article 23(2) of the Constitution which stipulates
that “a person arrested, restricted or detained shall be kept in a place authorized
by law” The phrase “a place authorized by law” implies two things namely; first,
that the place must be reasonably accessible to the public. The ultimate purpose
of the provision is to secure the security of persons or individuals and avoid likely
disappearance of individual to unknown detention facilities.

The relevance of this clause (right) it that a suspect is not to be detained in safe
houses, but in police cells, prisons or any other place authorized by the law like
remand homes for child offenders or child convicts. This was discussed in the
case of Uganda v Robert Sekabira& 10 others??where the court noted that a
suspect (an accused person) is presumed to be innocent until proven guilty and
must be detained in a safe place as authorized by the laws of the land. In the case
of Gidudu v Attorney General??* the Uganda Human Rights Commission noted
that the detention of civilian after arrest in unauthorized and ungazatted places
was unconstitutional and violates the fundamental right to personal liberty and
the interrogations which were carried out by the police were in violation of the
rights of the suspects.

221yganda v Kivumbi Vincent & 5 others Criminal Case No.20 of 2011
222 High Court Criminal session case NO.85 of 2010
223 Yganda Human Rights Commission; Complainant No.210 of 199
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In the case of EmbatiOphen v Attorney General??* the UHRC held that under
Article 23(2) of the constitution a person arrested must be kept in a place
authorized by law. Having held that the arrest of the complaint was based upon
reasonable suspicion that he had probably committed a crime, the first 48 hours
of his detention would amount to lawful custody. But the detention turned out
unlawful when it was effected in ungazatted places”

The above right is to the effect that once a suspect is arrested by the police, he
must be kept at a place authorized by the law and the interrogation must be
carried out in such place but not in safe houses or the torture chambers.

The right to be informed of his various rights before the

interrogation is conducted.

It is a trite law that before a suspect is subjected to any interrogation proceedings;
the police officer in charge of the process is under an obligation to inform the
suspect of his various rights before the interrogation. These rights were
discussed in the celebrated case of Miranda v Arizona??’the various rights include
the right to be informed of his right to remain silent, the right to be informed that
anything the suspect says may be used against him, the rights to have his lawyer
available, the freedom from torture during the interrogations, the right to ensure
that the interrogation is conducted in the language the suspect understands or
availed an interpreter and a right not to be coerced to confess.

In conclusion, a person facing police interrogation enjoys a right to be informed
of his various rights as discussed above.

The right to remain silent during the interrogation

A suspect facing police interrogations enjoys a right to main silent throughout
the interrogation. The right is rooted from the constitution under Article 28(11)

224 complaint No.504/2007 Uganda Human Rights Commission
25Mliranda v Arizona, 384 U.S. 436 (1966)
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which provides that where a person is being tried for a criminal offence, neither
that person nor the spouse of that person shall be compelled to give evidence
against that person. The state must prove the guilt of an accused person or a
suspect but not his duty to incriminate himself. The same right is protected during
the interrogations.

Rule 10 of the Evidence (Statements to Police Officers) Rules provides for the
caution to be administered to suspect and this states that “you need not say
anything unless you wish, but whatever you do say will be taken down in writing
and may be given in evidence” this implies that suspect enjoys a right to remain
silent throughout the police interrogations.

Under an interrogation, a suspect enjoys a right to remain silent and may choose
not to say anything. Since a suspect is presumed to be innocent, the constitution
grants him the above right, the right serves in principle to protect the freedom of
a suspect or an accused person to choose whether to speak or to remain silent
when questioned. The right to remain silent reinforces the statutory provisions
and the common law notion that a person should not be penalized for remaining
silent at trial or during the interrogation.

In the case of R v Director of Serious Fraud Office Ex. Parte Smith?*where the
court noted that although the right to remain silent has many facts, the basic idea
is that an accused person or a suspect is not expected to assist in the providing or
disproving of his or her guilt. The court further noted that the right to silence
merely protects the accused from being compelled to speak. The suspect’s failure
to testify could not have any evidential value, but ordinarily logic dictates in
certain circumstance, a failure to testify would entail adverse consequences for
the accused or a suspect®?.

226[1993] AC1 (HL)
22’Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 48
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A right to be informed that anything you say can and will be used

against you in a court of law

Under Rule 10 of the Evidence (Statements to Police Officers) Rules, it provides
for the caution to be administered to suspect and this states that “you need not
say anything unless you wish, but whatever you do say will be taken down in
writing and may be given in evidence” this implies that suspect enjoys a right to
remain silent throughout the police interrogations. This means that once the
suspect makes such a statement, the same can be relied on during the trial in the
court.

In the case of S v Boesak CC?%the honorable court noted that before an
interrogation is conducted, the officer in charge is under an obligation to inform
the suspect that whatever he/she says can be relied on during the trial.

A right to a caution before questioning

Under Rule 4 of the Evidence (Statements to Police Officers) Rules, it provides
for a right a caution before the questioning. It stipulates that where a police
officer has decided to a charge a person with an offence, he or she shall
administer a caution before questioning or, as the case may be, continuing to
question that person. Furthermore, under rule 5, it provides that no prisoner shall
be questioned and no statement shall be taken from prisoner unless a caution has
first been administered to him or her, but if a statement is made by a prisoner
before there is time to caution him or her a caution shall be administered as soon
as reasonably possible.

The right not to be cross-examined during the interrogation

A suspect who is facing the police interrogation enjoys a right not to be cross-
examined during that process. This is provided for under rule 6 of the Evidence

228December 2000 unreported (South Africa)
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(Statements to Police Officers) Rules?® which stipulates that where a police
officer is recording a statement made by a prisoner or a suspect, the prisoner shall
not be cross-examined. The rationale of this right is to safe guard the suspect
from being cross-examined by the police officer which might lead to self-
incrimination at the time of the interrogation. The suspect must freely tell the
officer what happened but not to answer the questions by the interrogating officer
since he is not under cross-examination.

In the case of State v LaluMiah & another?°M.H.Rahman J noted that the role
of an interrogating officer is to write what the suspect says but not to put him
under cross-examination since at that time the suspect is not under trial but just
telling his side of the story.

The right to have the interrogation (recording of the statement)
conducted in the language understood by the suspect. (Right to

an interpreter)

The right to an interpreter during a criminal trial and during police interrogations
may be seen as part of the right to be heard which, in return, is an essential
element of the right to a fair trial available to an accused person or a suspect. It
is also important to note that the right to interpreter is not only a right of the
defense but also an essential prerequisite for the proper functioning of the
administration of justice?3*. The constitution under Article 28(3)(f) provides that
every person who is charged with a criminal offence shall be afforded, without
payment by that person, the assistance of an interpreter if that person cannot
understand the language used at the trial.

229The Evidence (Statements to Police Officers) Rules Sl 6-1
23039 DLR (AD) 117
!NamulondiHasadi v Uganda Criminal Appeal. No. 16 of 1997
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In the case of R v Tann??the court noted that the right to an interpreter forms part
of the right to a fair trial and must be observed and respected during a criminal
trial or during the interrogation; if the accused or a suspect does not understand
the language in which the trial or the interrogation is being conducted. In the case
of Uganda Law Society & Jackson Karugaba v Attorney General?3 the
constitutional court noted that an interpreter should also be brought for the
accused who does not understand the language in which the trial is being
conducted. The above finding can also be stretched to also cover the police
interrogations.

Under Rule 7(a) of the Evidence (Statements to Police Officers) Rulesrequires
that a confession or a statement should be recorded in the language understood
and spoken by its maker (the suspect) and there after it shall be translated into
English so that if such a statement was to be put in evidence both versions of the
statement would be presented.

The above was elucidated in the case of Aloni Safari v Uganda?** that the police
interrogations should be conducted and statement must be conducted in the
language understood by the suspect.

The right against torture and inhuman treatment during the

interrogation

The 1995 constitution of Uganda clearly provides for the right against torture
and inhuman treatment. Article 24 provides that “no person shall be subjected

to any form of torture or cruel, inhuman or degrading treatment or punishment.”

232[1994] 2 .C.R. 951
233Constitutional Petition No.2 of 2002
Z4Criminal App.No.40 of 1996

116



DEMYSTIFYING THE ORDER FROM ABOVE

Furthermore, the constitution under Article 44 provides that the freedom from
torture and in humane treatment forms part of the non-derogable rights. This
implies that there is no justification for subjecting the suspect or an accused
person to any form of torture?*>. The Prevention and Prohibition of Torture Act
of 2012defines torture to mean any act or omission, by which severe pain or
suffering whether physical or mental, is intentionally inflicted on a person....)
The Act also acknowledges the existence of the right against any form of torture.
In the case of the Prosecutor v Kvocka?* torture was defined to mean “beating,
sexual violence, prolonged denial of sleep, food, hygiene, and medical
assistance, as well as threats to torture, rape, or Killing of relatives were among
the acts most commonly mentioned as those likely to constitute torture.
Mutilation of body parts would be an example of acts per se constituting torture.
In the case of Omar Awadh& 10 others v Attorney General®” where the
constitutional court noted that the freedom from any form of torture and cruel,
inhuman or degrading treatment or punishment is a non derrogable right which
must be observed and there is no justification for torture.

The Evidence Act?# under section 24 stipulates that; a confession made by an
accused person is irrelevant if the making of the confession appears to the court,
having regard to the state of mind of the accused person and to all the
circumstances, to have been caused by any violence, force, threat, inducement or
....... ) this implies that a confession obtained from an accused person under
violence or torture is irrelevant and inadmissible. This was noted in the case of
Kaluma v R#? where the courted noted that a confession obtained from an
accused person or a suspect under violence or torture is inadmissible. This

250kupa v Attorney General MISC CAUSE No. 14 OF 2005
236 |CTY-98-30/1

BTsupra

238 cap 6

239 [1989]2 KLR 163
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implies that a suspect should not be subjected to any form of torture since he
enjoys the right from any form of torture and inhumane treatment.

Furthermore, in the case of KalawudiyoWamala v Uganda?* where the accused
was arrested and tortured by the security forces when obtained a confession and
evidence from him. The court held that such evidence was inadmissible since it
was obtained after torture and the violation if the constitutional right an accused
person not to be subjected to any form of torture. In addition, the International
Covenant on Civil and Political Rights under Article 10 provides for the
protection of the right against torture; it stipulates that all persons deprived of
their liberty shall be treated with humanity and with respect for the inherent
dignity of the human person”.

In the case of Edong s/o Etat v Republic? the East Africa Court of Appeal held
that if there is a good reason to think that the chain of events leading to the
confession was started by physical violence to the person of the accused or
suspect it would be a valid exercise of a trial Judge’s discretion to reject the
statement.

In conclusion, a suspect facing police interrogation should not be subjected to
any form of torture for the statement to be obtained. The above right is non
derogable and any statement or confession obtained in violation of the above
right is inadmissible.

The procedure of recording such a statement of a
confession from the suspect

A confession should be made to or in the immediate presence of the police
officers who are or above the rank of Assistant Inspector?®?. The case of

240 Criminal Session Case No. 422 of 1996
241[1954] 21 EACA 338
242gaction 23 of the Evidence Act Cap. 6
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Ngumba& another v R?# is to the effect that if the statement is made to any other

person it is inadmissible unless the magistrate or the police officer of the

specified rank is present.

The following is the procedure which should be followed when recording such a

confession from a suspect and this will ensure that the above rights are observed

throughout the entire process®*.

1.

The suspect in custody should be charged with the offence or informed
of the charge likely to be preferred or the matter the police officer is
investigating.

The suspect should then be asked if he or she wishes to say anything.
The suspect should then be cautioned. The caution is in this form “you
need not say anything unless you wish, but whatever you do say will be
taken down in writing and may be given in evidence”

The suspect should then make his statement.

The suspect should not be cross examined when he or she is giving his or
her statement.

The statement should be recorded in the language used by the suspect. It
is the police officer literate in the language to write the statement in the
words used by the suspect. If there is no police officer literate in the
language being used by the suspect, then translation by another person
should be employed and the police officer records it down as translated.
The suspect must not be cross examined when he or she making his or
her statement.

Police officers involved in the investigations should not act as
interpreters, as well as recorders of statements from suspects.

243[1975] EA 223
244 Benjamin Odoki, A Guide to Criminal Procedure in Uganda; 3" Edition Law Development
Centre 2006) 26
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9. The statement should be read back to the prisoner or the suspect who
should be invited to make corrections and to sign or thumb mark it.

b) The court

After the police making the files, the Director of Public Prosecutions institutes
criminal charges in the courts. The courts are part of the criminal justice where
suspects are assessed (checking the liability or responsibility) of a purported
offender against the offence. He or she may be guilty or innocent. This person is
entitled to his constitutional rights which are exercised before trial, during trial
and after trial. They can be discussed as follows.

THE RIGHTS OF ACCUSED PERSONS BEFORE TRIAL (PRE-TRIAL
STAGE)

Introduction

The Black’s law dictionary defines an accused person to mean a person who has
been blamed for wrongdoing. It also includes one who has been arrested and
brought before a court of law or who has been formally charged with a crime?®.
This implies that one is just a suspect and not yet convicted of the particular
offense, this accords him various rights which must be observed.

This chapter will focus on discussing the various rights of an accused person (the
suspect) before trial. The purpose of these pre-trial rights is to regulate the
conduct of those persons that get in contact with the individual and are likely to
violate personal liberty and this happens before one is brought before court for
his trial. Such persons include the police, the prisons service, the courts and to
an extent the armed forces and the intelligence services. Such rights are fully
codified in the various legal instruments in Uganda and must be protected and
observed by the state organs.

245Bryan A. Garner; The Black’s Law Dictionary,8™ Edition page 23
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The protection from unlawful or unjustified arrest and

detention (the right to liberty)

The 1995 Constitution of Uganda under Article 23 provides for a right to
personal liberty. It stipulates that no person shall be deprived of personal liberty
except in certain circumstances. The exceptions include the; arrest in execution
of the sentence or order of a court, whether established for Uganda or another
country or of an international court or tribunal in respect of a criminal offence of
which that person has been convicted, or of an order of a court punishing the
person for contempt of court*e;

According to Francis J Ayume; every individual in Uganda has a constitutional
protection as to personal liberty as enshrined in the bill of rights. Arresting a
person, therefore, means interfering with his personal liberty.The person will not
be deprived of his liberty “save as may be authorized by the law?7””

For the purpose of bringing that person before a court in execution of the order
of a court or upon reasonable suspicion that person has committed or is about to
commit a criminal offence under the laws of Uganda; this implies that such a
right can be restricted by a lawful arrest by police personnel. The existence of
the above right was discussed in the case of Behangana & another v the Attorney
General of Uganda?*®where the court noted that a criminal suspect is not yet a
convicted person, he is entitled to the right to liberty and must be arrested only
on reasonable grounds and must be brought immediately to court for a criminal
trial. Furthermore, in the case of Omar Awadh & 10 others v the Attorney

248Husseien v OhongFookKam [1970] AC 942

247Francis J. Ayume; Criminal Procedure and Law in Uganda; Law Africa. Second edition 2013
page 33

248 Constitutional petition No.53 of 2010
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General?* where the petitioners were arrested and detained incommunicado,
denied access to lawyers, doctors and next of kin. The court noted that every
individual is entitled to have a right to personal liberty and should not be
subjected to arbitrary arrest. This right protects the accused person (suspect)
from unreasonable arrests. In Byansi & another v Busoga District Local
Administration?? Ssekandi J held that a police officer has power to arrest without
a warrant any person suspected upon reasonable grounds of having committed a
cognizable offence. However in the proceeding case ofBennetNvule v Attorney
General & 3 others®* it was held that the power of arrest without a warrant which
IS a grave invasion on the right to liberty of individual is one which must be
exercised in essential circumstances.

In the struggle for the protection of the right to liberty of individuals, case law
has illustrated that the arresting officer should reasonable cause to arrest®2. In
Fred Kainamura& others v Attorney General**where Okello J noted that
allegations of commission of a serious offence is not enough to justify arrest of
the suspect ; it must be supported by facts that lead to a reasonable suspicion that
the offence alleged was committed and probably by the suspect only then would
the arrest be justified.

The protection of person liberty is a right available to an accused person and
protects him against the unlawful arrests. Such a right must be protected and
observed by the security agencies.

249 Constitutional Petition No. 55 of 2014

250 (1975) HCB 286

251[1978] HCB 31

252Joginder Kumar v State of U.P [1994] 4 SCC 260
253 (1994) 5 KLR 92
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The right to be kept in a place authorized by the law

The right is provided for under Article 23(2) of the Constitution which stipulates
that “a person arrested, restricted or detained shall be kept in a place authorized
by law” The phrase “a place authorized by law” implies two things namely; first,
that the place must be reasonably accessible to the public. The ultimate purpose
of the provision is to secure the security of persons or individuals and avoid likely
disappearance of individual to unknown detention facilities.

The relevance of this clause (right) it that an accused person is not to be detained
in safe houses, but in police cells, prisons or any other place authorized by the
law like remand homes for child offenders or child convicts. This was discussed
in the case of Uganda v Robert Sekabira& 10 others?* where the court noted
that an accused person is presumed to be innocent until proven guilty and must
be detained in a safe place as authorized by the laws of the land. In the case of
Gidudu v Attorney General®® the Uganda Human Rights Commission noted that
the detention of civilian after arrest in unauthorized and ungazatted places was
unconstitutional and violates the fundamental right to personal liberty.

In the case of EmbatiOphen v Attorney General®¢ the UHRC held that under
Article 23(2) of the constitution a person arrested must be kept in a place
authorized by law. Having held that the arrest of the complaint was based upon
reasonable suspicion that he had probably committed a crime, the first 48 hours
of his detention would amount to lawful custody. But the detention turned out

unlawful when it was effected in ungazatted places”

254 High court criminal session case NO.85 of 2010
255 Uganda Human Rights Commission; Complainant No.210 of 199
256 Complaint No.504/2007 Uganda Human Rights Commission
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The right to be informed soon of the reasons for the arrest

The 1995 Constitution of Uganda under Article 23(3) stipulates that; “a person
arrested, restricted or detained shall be informed immediately, in a language
that the person understands, of the reasons for the arrest, restriction or detention
and of his or her right to a lawyer of his or her choice”. This implies that every
one arrested should be informed in a language she/he understands of the reason
for his or her arrest, notification should be at the time of arrest or as soon as
practicable thereafter. This was noted in the case of Katabalwa v Attorney
General®*”where the court held that it was necessary that the arresting officer or
the detaining authority informed the detainee the grounds of his arrest and
detention as directed in the detention order.

This right ensures that an arrested person understands why and on what grounds
is he being arrested and detained by the state organs. This was discussed in case
of BehanganaDomaro& another v the Attorney General®*®*where the court noted
that it is a trite law that a suspect must be informed the reasons for his/ her arrest
since it enables them to cooperate with the person effecting the arrest and
protects his/her Constitutional Rights.

In the case of Alderson v Book®° where the court noted that the right to be
informed immediately of the reasons of the arrest in the language that the person
understands is a pre-condition of lawful arrest. The person arrested should know
the nature of the charge for which he is arrested. Furthermore in the case of
MohamoodF.EHassouna v Attorney General®® the commission noted that a
charge preferred against an individual arrested as being in respect of state matters
was criticized as a charge that does not exist in any statute book in Uganda.

257[1980] HCB 6

Z8Constitutional Petition No.53 of 2010

259(1969) 2 QB 216

260yganda Human Rights Commission No. 110 of 1998
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The right to be brought to court as soon as possible (48 hours

rule)

The 1995 constitution of Uganda under Article 23 (4) guarantees a right to an
arrested person (the accused) to be brought to court as soon as possible. It
stipulates that “a person arrested or detained for the purpose of bringing him or
her before a court in execution of an order of a court or upon reasonable
suspicion of his or her having committed or being about to commit a criminal
offence under the laws of Uganda, shall, if not earlier released, be brought to
court as soon as possible but in any case not later than forty—eight hours (48
hours) from the time of his or her arrest.”

However, practically there is a general noncompliance with the 48-hour rule
attributed to structural deficiencies. As Police blames the delays in sanctioning
of files by resident state Attorney’s but resident state attorneys also blame police

especially in cases where suspects are charged with a nonexistent offence.

Section 25 (2) of the Police Act provides that police officer on arresting a suspect
without a warrant shall produce the suspect so arrested before a magistrate’s
court within forty-eight hours unless earlier released on bond. However this
provision was rendered null and void in the case of Foundation for Human Rights
Initiative v Attorney General®*’where section 25(2) of the Police Act which
provided that a police officer on arresting a suspect without a warrant shall
produce the suspect so arrested before a magistrate’s court within forty-eight
hours unless earlier released on bond. Was rendered unconstitutional for being
inconsistent with Article 20, 23(4), 23(6) and 28(1) since it purported to extend

261 Constitutional Petition No.20 of 2006
e
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the statutory 48 hours the mandatory period within which an arrested person must
be produced to court. In MatiaMulika v Attorney General?2where the accused
was arrested and charged with incest. The commission found that the six
additional days minus producing the accused before court where unlawful and a
violation of the right enshrined under Article 23(4) b. furthermore, in the case of
Thomas Ochieng v Uganda?®® where the appellants had been detained seven days
minus being produced before court. The court held that it was in violation of his
right to be brought to court within the 48 hours.

The rationale of the 48 hour rule was discussed in the case of Dr. IsamailKalule
v Uganda?** where the court noted that a person arrested for a criminal offence
has a right to be brought promptly before the court with the 48 hours as enshrined
in the constitution and the various laws.

The right of the accused person’s next of kin to be informed

The 1995 constitution of the Republic of Uganda provides for a right to an
accused (arrested) to have his next of kin informed of the arrest and the grounds
for the arrest. Article 23(5) stipulates that “where a person is restricted or
detained the next-of-kin of that person shall, at the request of that person, be

informed as soon as practicable of the restriction or detention.”

The rationale is to make sure that his or her people are informed of the charges
against their person (the accused) and prepare for the legal response. This was
discussed in the case of Uganda v ObeZayioBosco* where the accused was
arrested and charged for murder and his people were not informed of his
whereabouts. The court noted that an accused person once arrested his people

262 yganda Human Rights Commission Complaint No.98 of 2000
263 yganda Human Rights Commission Complaint No.23 of 1999
264 Criminal case No. 1 of 2018

265 Criminal Sessions Case No0.190/2014
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must be informed, this accords them an opportunity to arrange for legal
representation and prepare their defense.

The right to access a lawyer and a doctor

In Uganda this right is provided for under Article 23(5) (b) & (c) of the
Constitution, the Article states that; “where a person is restricted or detained the
next-of-kin, lawyer and personal doctor of that person shall be allowed
reasonable access to that person; and also that person shall be allowed access
to medical treatment including, at the request and at the cost of that person,
access to private medical treatment. ”

The Article is to the effect that an accused person is not yet a convicted person;
his rights must be observed and respected during the time of arrest and dentition.
An arrested person for any criminal offense should be informed of the right to be
assisted by a lawyer upon arrest. The right to access to a lawyer is a fundamental
right and should not be delayed. The right to access an advocate includes the
right to consultations with a lawyer which is not supervised by the authorities in
charge of detention. This right applies both to personal visits and to
correspondence between a detained person and lawyer. The communication
between a suspect (accused person) and his or her advocate should be
confidential®®.

The ideal of this Article includes the right to access a lawyer and a doctor. This
was discussed in the case of Dr. Ismail Kalule v Uganda?”where the applicant
was arrested and charged for terrorism and murder. He was later detained at
Nalufenya police were he was denied access to the lawyers and medical doctors.
The court noted that the denial of access to his lawyers and medical doctors was

266Avocats Sans Frontieres (on behalf of Bwampamye) v Burundi. Communication 231/ 1999
267 Criminal Miscellaneous Application No.1 of 2018
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in violation of his constitutional right to access a lawyer and a doctor while being
detained. I the case of R v Feeney?% where the court noted that the right to consult
counsel should have been brought to the attention of the respondent following
the police caution and that the right entails a free phone call. And failure to grant
him access to counsel violated his right to access counsel.

The right to a police bond

The Black’s law dictionary defines a police bond to mean a bond given to a court
or the officer in charge by a criminal defendant’s surety to guarantee that the
defendant will duly appear to the court or the station in the future and if the
defendant is detained, to obtain the defendants’ release from confinement®*®.A
person charged with an offence may be released pending trial unless the state can
show that there are relevant and sufficient reasons to justify the continued
detention.

The Police Act underSection 38(1) of the Police Act provides that:
Notwithstanding any other law to the contrary, no fee or dutyshall be charged on
the following, issued or taken by a police officer

(@) A bail bond in a criminal case (police bond);

(2) A bond and a recognizance referred to in subsection (1) shall notbe required
to be sealed.

This provision gives that police officer in charge to release an arrested on a police
bond. It follows therefore that the police can grant bail bond to the arrested
person as long as that person is not yet produced before court. Furthermore, the
Criminal Procedure Code under section 17(3) provides a duty on a police to grant
a police bond and this creates a right to the accused (arrested person).

263(1997) 3 LRC 533
269Bryan A. Garner; Blacks’ Law Dictionary, 8t Edition page 187
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It stipulates that where, on a person’s being taken into custody in the
circumstances mentioned in subsection (1) it appears to the police officer in
charge of the police station to which the person is brought that the inquiry into
the case cannot be completed forthwith, he or she may release that person on his
or her executing a bond, with or without sureties, for a reasonable amount to
appear at such a police station and at such a time as is named in the bond unless
he or she previously receives a notice in writing from the officer in charge of that
police station that his or her attendance is not required; and any such bond may
be enforced as if it were conditioned for the appearance of that person before the
magistrate’s court having jurisdiction in the area in which the police station

named in the bond is situated.

The above provision provides for a right to an arrested person to be released on
a police bond before appearing to the court for the criminal trial. This was
discussed in the case of Idrifua Patrick v Uganda?” where the court noted once
one is arrested for a criminal offense not of murder and treason. One can apply
to the police officer in charge to release such a person on a police bond which is
for no fee. The ideal of the right to a police bond is that the suspect is not yet a
convicted person and he is presumed to be innocent and once arrested he must
be brought to court with 48 hours. Due to the practical hindrances were one
cannot be taken to the court within the 48 hours, it proper for the police to grant
such a person a police bond?".

The right to the writ of habeas corpus

The 1995 constitution of the republic of Uganda under Article 23(9) provides for
the right to the writ of habeas corpus. It stipulates that “the right to an order of
habeas corpus shall be inviolable and shall not be suspended”. This right is

270 Criminal Appeal No.14 of 2014
271 senior Police Officer Emiliankayima writing in New vision of 12t January 2019

129



ISAAC CHRISTOPHER LUBOGDO

available an arrested person in the custody of the police. Furthermore, the
constitution under Article 44(d) provides that a right to an order of habeas corpus
is a non derogable right (it is a fundamental right which cannot be limited)

The writ of habeas corpus means the writ to bring a person before a court or a
judge, most frequently used to ensure that a person’s imprisonment, detention,
or commitment is legal. Legally a writ of habeas corpus is a directive from a
court requiring the government to justify the imprisonment of a citizen. Thus the
writ of habeas corpus guarantees that an individual cannot be held for more than
the prescribed period of time without being formally charged with a crime. In the
case of Brown v Vasquez?? where the Supreme Court observed that it is a trite
law that the writ of habeas corpus is the fundamental instrument for safe guarding
individual freedom against arbitrary and lawless state action.

The Judicature Act under section 34 also provides for the prerogative right of the
writ of habeas corpus; it stipulates that the High Court may, at any time, where
a person is deprived of his or her personal liberty otherwise than in execution of
a lawful sentence (or order) imposed on that person by a competent court, upon
complaint being made to the High Court by or on behalf of that person and if it
appears by affidavit made in support of thecomplaint that there is a reasonable
ground for the complaint, award under the seal of the court a writ of habeas
corpus ad subjiciendum directed to the person in whose custody the person
deprived of liberty is; and when the return is made, the judge before whom the
writ is returnable shall inquire into the truth of the facts set out in the affidavit
and may make any order as the justice of the case requires;

2121991
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The Act furthermore provides for the appeal for habeas corpus; it states that any
person aggrieved by an order made under section 34 may appeal from the
decision to the Court of Appeal within thirty days after the making of the order
appealed from whether the order has been made in the exercise of the civil or
criminal jurisdiction of the High Court?2.The above legal provisions do
acknowledge the constitutional right to the writ of habeas corpus available to an
accused person (suspect) who has been detained by the authorities. It compels
the government and its organs to produce the accused before the courts of law?72.

The right to the writ of habeas corpus was discussed in the case of
JoviaKaruhanga v the Inspector General of Police & others?where the
application for the writ of habeas corpus under Article 23(4) & 9 of the
Constitution, section 34 of the Judicature Act and Rules 3&4 of the Judicature
(Habeas Corpus) Rules SI 13-6; for the respondents to produce the applicant
before this court. The court held that the writ of a habeas corpus is a fundamental
right to an arrested person and such a right is non derogable per the Constitution
of the Republic of Uganda. The respondents were ordered to produce the
applicant before the court. The court further noted that the purpose of the writ of
habeas corpus ad subjiciendum is to review the legality of the arrest,
imprisonment and detention and challenge the authority of the prison or jail
warden to continue holding the applicant. The application is used when a person
held without charges or is denied due process.

Furthermore the same was reechoed in the case of BalidawaMuhamed v the
Officer in Charge of Kigo& 3 others?”® where justice Musota noted that habeas
corpus proceedings are meant to ensure that a prisoner can be released from

2735ection 35 of the Judicature Act Cap 13
274Grace Stuart Ibingira v Uganda (1966) E.A 445
275MISC CAUSE No. 86 OF 2013

278\MISC CAUSE No.22 of 2013
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unlawful detention i.e. detention lacking sufficient cause or evidence or detention
incommunicado. The detention must therefore be forbidden by the law.

The application for the writ of habeas corpus may be made from the moment of
arrest, but where there have been valid and legal proceedings subsequent to the
arrest and the detention, the prisoner will not get redress by habeas corpus. This
was discussed in Re. Lt EmphraimTusiimewherethe applicant was charged at a
military unit and detained at Makindye military barracks. The Court of Appeal
per TwinomujuniJ.A held that the offence of treachery is triable by the
disciplinary committee. He was properly and lawfully detained and the writ
would be denied. Okello JA added “I believe that the production of the appellant
before the disciplinary committee was for it to try him, the writ is available where
the applicant was detained without a proper charge and or being brought before
a competent court. The court Martial was competent to try the applicant, being

’

a soldier.’

The constitution and the subordinate laws do provide for the right to the writ of
habeas corpus to an arrested person to be released from unlawful arrest and
detention and to be brought before court.

The right against torture and inhuman treatment

The 1995 constitution of Uganda clearly provides for the right against torture
and inhuman treatment. Article 24 provides that “no person shall be subjected
to any form of torture or cruel, inhuman or degrading treatment or punishment.”
Furthermore, the constitution under Article 44 provides that the freedom from
torture and in humane treatment forms part of the non derogable rights. This
implies that there is no justification for subjecting the accused person to any form
of torture?””. The Prevention and Prohibition of Torture Act of 2012defines

2770kupa v Attorney General MISC CAUSE No. 14 OF 2005
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torture to mean any act or omission, by which severe pain or suffering whether
physical or mental, is intentionally inflicted on a person....) The Act also
acknowledges the existence of the right against any form of torture.

In the case of the Prosecutor v Kvocka?”® torture was defined to mean “beating,
sexual violence, prolonged denial of sleep, food, hygiene, and medical
assistance, as well as threats to torture, rape, or killing of relatives were among
the acts most commonly mentioned as those likely to constitute torture.
Mutilation of body parts would be an example of acts per se constituting torture.
In the case of Omar Awadh& 10 others v Attorney General?”” where the
constitutional court noted that the freedom from any form of torture and cruel,
inhuman or degrading treatment or punishment is a non derogable right which
must be observed and there is no justification for torture

The Evidence Act?° under section 24 stipulates that; a confession made by an
accused person is irrelevant if the making of the confession appears to the court,
having regard to the state of mind of the accused person and to all the
circumstances, to have been caused by any violence, force, threat, inducement or
....... ) this implies that a confession obtained from an accused person under
violence or torture is irrelevant and inadmissible. This was noted in the case of
Kaluma v R#? where the courted noted that a confession obtained from an
accused person under violence or torture is inadmissible. This implies that an
accused person should not be subjected to any form of torture since he enjoys the
right from any form of torture and inhumane treatment.

278 |CTY-98-30/1
supra

280 cap 6

281 [1989]2 KLR 163
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Furthermore, in the case of KalawudiyoWamala v Uganda?? where the accused
was arrested and tortured by the security forces when obtained a confession and
evidence from him. The court held that such evidence was inadmissible since it
was obtained after torture and the violation if the constitutional right an accused
person not to be subjected to any form of torture. In addition, the International
Covenant on Civil and Political Rights under Article 10 provides for the
protection of the right against torture; it stipulates that all persons deprived of
their liberty shall be treated with humanity and with respect for the inherent
dignity of the human person”.

The rights available for an accused child offender

The Children Act of Uganda defines a child to mean a person below the age of
eighteen years?3, The 1995 constitution of the Republic of Uganda under Article
34(6) provides; “a child offender who is kept in lawful custody or detention shall
be kept separately from adult offenders.” This accords a right to an accused child
offender a right to be kept separately from the adults under a lawful custody.

Furthermore, the children act stipulates for some other rights available for an
arrested and accused child offender under section 89; it provides for the arrest
and charge of children. Where a child is arrested, the police shall under justifiable
circumstances caution and release the child. Or the police shall as soon as
possible after arrest, the child’s parents or guardians and the secretary for
children’s affairs of the local government council for the area in which the child
resides shall be informed of the arrest by the police.

Furthermore, under section 89(4) it provides that the police shall ensure that the
parent or guardian of the child is present at the time of the police interview with

282 Criminal Session Case No. 422 of 1996
283 Section 2 of the Children Act cap 59
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the child except where it is not in the best interests of the child. Subsection
6provides that where a child is arrested with or without a warrant and cannot be
immediately taken before a court, the police officer to whom the child is brought
shall inquire into the case and, unless the charge is a serious one, or it is necessary
in the child’s interests to remove him or her from association with any person, or
the officer has reason to believe that the release of the child will defeat the ends
of justice, shall release the child on bond on his or her own recognizance or on a
recognizance entered into by the parent of the child or other responsible person.

Under section 89(7) it provides that a child shall be detained in police custody
for a maximum of twenty-four hours or until the child is taken before a court and
no child shall be detained with an adult person under subsection 8.

The above provisions in both the constitution and the children act do provide the
rights to an accused child offender and must be promoted and observed by the
state agencies

The right to compensation in cases of unlawful arrest or

detention

Compensation is a remedy to a person who is unlawfully arrested and detained
by the state authorizes. The 1995 constitution of Uganda under Article 23(7)
provides that “a person unlawfully arrested, restricted or detained by any other
person or authority shall be entitled to compensation from that other person or
authority whether it is the state or an agency of the state or other person or

authority.”

Furthermore, Article 50 (1) of the constitution provides for enforcement of rights
and freedoms by courts. It stipulates that “any person, who claims that a
fundamental or other right or freedom guaranteed under this Constitution has
been infringed or threatened, is entitled to apply to a competent court for redress
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which may include compensation”. The above provisions could be interpreted to
mean that once one is unlawfully arrested or detained, the victim can petition
court to be compensated for such a violation of his right to liberty

THE RIGHTS OF AN ACCUSED PERSON DURING TRIAL

In criminal law and criminal procedure, once a suspect has been arrested, he must
be brought to court within a reasonable time (48 hours) to face his trial. The
expectation is that an accused person should face a fair trial and his rights must
be protected. In Uganda, criminal law and criminal procedure puts the burden of
proof on the prosecution; that is, it is up to the prosecution to prove that the
defendant is guilty beyond any reasonable doubt, as opposed to having the
defense prove that he is innocent, and any doubt is resolved in favour of the
defendant. This in summed into the principle of the presumption of innocence.
The ideal of the principle gives a number of rights to an accused person that
should be observed and respected during a criminal trial and these include the
following;

The right to a trial within a Reasonable time

An accused person is entitled to a trial within a reasonable time. This means that
once he is charged with a criminal offence his trial must commence as soon as
possible and when commenced, should be completed without due delay. This
principle is based on the idea that justice delayed is justice denied. The 1995
Constitution of the Republic of Uganda under Article 28(1) provides that; in
determination of civil rights and obligations or any criminal charge, a person
shall be entitled to a fair, speedy and public hearing before an independent and
impartial court or tribunal established by law.
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In the case of Bell v Director of Public Prosecutions & the Attorney General?**
the court observed that courts have inherent jurisdiction to prevent a trial which
would be oppressive because of unreasonable delay. The right covers the right
to a fair, speedy and a public hearing before an independent court. In the case of
Uganda Law Society &Jackson Karugaba v Attorney General®**where the
petitioners were challenging the acts of the field court martial which tried,
convicted and sentenced the accused on the same day. The execution was
administered immediately after the trial. The court held that such procedure was
unconstitutional and that an accused person is presumed to be innocent until
proven guilty or until he pleads guilty. The right to a fair trial form part of the
non-derogable rights in our constitution. The right to a speedy trial promotes, as
do other rights, both the interest of the individual and of society, though; these
interests may be in opposition to each other, as in the tactical use of delay by the
defence?®. In the case of Musoke v Uganda the court found that the
Constitutional right of the appellant to be brought to trial within a reasonable
time or released had been infringed. The court further noted that it is only in
complicated cases that could not be brought to trial within 6 months.

In the case of Uganda v RA 14839 Mawanda Stephen®” the court observed that
the trial court has powers to dismiss a case where it takes such unreasonable time
to commence with a hearing or trial. Court dismissed the case in which the
prosecutor had continuously appeared without the police file saying it was at the
CID Headquarters and inquiries had been incomplete for over six months.

284[1985] 2 ALL ER 585

25Constitutional Petition No.2 of 2002

28Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 43
287[1996] HCB 40
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The right to a speedy trial seeks to protect three interests

namely:

a) The right seeks to protect the security of the person by seeking to
minimize anxiety, concern and stigma of exposure to criminal
proceedings.

b) The right to liberty is protected by seeking to minimize exposure to the
restrictions on liberty which result from pre-trial incarceration and
restructure bail conditions.

c) The right to a fair is protected by attempting to ensure that proceedings
take place while evidence is available and fresh?e,

Therefore, the right to a speedy trial protects both trial and non trial related
interest. The nature of the prejudice suffered by the accused is a factor to be
considered in determining whether the delay is unreasonable. The right to a trial
within a reasonable time should tend to compel the state to prioritize cases in a
rational way. This is to ensure the protection and observance of the constitutional
rights to a trial within a reasonable time available to an accused person during a
criminal trial.

The Right to be presumed innocent until proved guilty or

until one pleads guilty.

The presumption of innocence is the legal principle that one is considered
innocent unless proven guilty. It was traditionally expressed by the Latin maxim
eiincumbit probation qui dicit, non qui negat. (the burden of proof is on the one
who declares, not on one who denies). The constitution under Article 28(3)(a)
provides that; every person who is charged with a criminal offence shall be

2ibid

138



DEMYSTIFYING THE ORDER FROM ABOVE

presumed to be innocent until proved guilty or until that person has pleaded
guilty. Furthermore, Article 11 of the Universal Declaration of Human Rights
(1948) provides that; everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to law in a public trial at which
he has had all the guarantees necessary for his defence. This presumption is
attributed as a Constitutional right under a fair trial procedure to persons charged
with a criminal offence in the bill of rights.

The purpose of the presumption of innocence is to minimize the risk that
innocent persons may be convicted and imprisoned?®. It does so by imposing on
the prosecution a burden of proving the essential elements of the offence charged
beyond a reasonable doubt, thereby reducing to an accepted level the risk of the
error in courts overall assessment of evidence tendered in the course of a trial.In
the case of R v Oakes?” the Canadian case noted that the presumption of
innocence protects fundamental liberty and human dignity of any and every
person accused by the state of criminal conduct. An individual charged with a
criminal offence faces grave social and personal consequences, including
potential loss of physical, liberty, subjection to social stigma and ostracism from
community, as well as other social, psychological and economic harms.

Furthermore, in Woolmington v Director of Public Prosecutions®! where
Viscount Sankey noted that “throughout the web of the English criminal law one
golden thread is always to be seen that it is the duty of the prosecution to prove
the prisoner’s guilt subject .....No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of the prisoner is part of the

common law of England and no attempt to whittle it down can be entertained”

2NalongoNaziwa Josephine v Uganda Criminal Appeal No.35 of 2014
2%0[1986] 26 DLR
291[1935] UKHL 1
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The right to be presumed innocent forms the crux of a fair criminal trial. In the
case of Uganda v KivumbiVincent & 5others®?where counsel Lwanga who was
representing the defendants submitted that the constitution provides for the
presumption of innocence and the onus is on the prosecution to prove its case
beyond the shadow of doubt.

The above right is a constitutional right available to an accused person during
any criminal trial, and it must be observed by the state organ since it is a
fundamental right. It’s a trite law that an accused person enjoys the constitutional

right to be presumed innocent until proven guilty or until he pleads guilty.

The right to remain silent and to refuse to testify (Right

against self incrimination)

Under a criminal trial, an accused person enjoys a right to remain silent and my
chose to testify. Since an accused person is presumed to be innocent, the
constitution grants him the above right, the right serves in principle to protect the
freedom of a suspect or an accused person to choose whether to speak or to
remain silent when questioned. The right to remain silent reinforces the statutory
provisions and the common law notion that a person should not be penalized for
remaining silent at trial. The constitution under Article 28(11) provides for this
right to an accused person; it stipulates that where a person is being tried for a
criminal offence, neither that person nor the spouse of that person shall be
compelled to give evidence against that person. The state must prove the guilt of
an accused person.

It is a trite law that one cannot be convicted of a criminal offence as a result of
him being silent during the criminal trial. In the case of R v Director of Serious

22Criminal Case No.20 of 2011
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Fraud Office Ex. Parte Smith**where the court noted although the right to
remain silent has many facts, the basic idea is that an accused person is not
expected to assist in the providing or disproving of his or her guilt. The court
further noted that the right to silence merely protects the accused from being
compelled to speak. The accused’s failure to testify could not have any evidential
value, but ordinarily logic dictates in certain circumstance, a failure to testify
would entail adverse consequences for the accused?*.

Musa Ssekaana asserts that a failure to testify could therefore not be indicative
of guilt. However, as long as the accused was made aware that in certain
circumstances the failure to testify would entail the possibility of adverse
consequences that prima-facie proof would ripen into conclusive proof, the
accused has no room for complaint. It is necessary to inform the accused that
consequence of the election not to testify would be that the prima-facie case
made out by the state would be left uncontroverted; that the case would then have
to be decided on the basis of the state’s version alone in the absence of any
version put forward by the accused, and that this would entail an adverse
consequence for the accused®®.

In the case of S v Boesak CC?*the honorable court noted that the fact that an
accused person is under no obligation to testify, does not mean that there are no
consequences attaching to a decision to remain silent during the trial. If there is
evidence calling for an answer, and an accused chooses to remain silent in the
face of such evidence, a court may well be entitled to conclude that the evidence

293[1993] AC1 (HL)

2%4Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 48
25Supra

2%pecember 2000 unreported (South Africa)
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is sufficient in the absence of an explanation to prove the guilt of the accused.
Whether such a conclusion is justified will depend on the weight of evidence.

In conclusion; an accused person enjoys a right to remain silent (the right against
self incrimination) enshrined in the constitution and it must be observed and
protected during the trial. However, once there is prima-facie proof of a fact, the
failure to cross-examine or to adduce contrary evidence may be taken into
account in reaching the conclusion that the fact is proved beyond a reasonable
doubt and the court may enter a conviction. The right must be exercised
reasonably by the accused person during a criminal trial.

The right to legal representation (Right to counsel)

The right to legal representation means a defendant has a right to have the
assistance of counsel and if the defendant cannot afford a lawyer, requires that
the government appoint one or pay the defendant’s legal expenses. The right to
legal representation is regarded as a constituent of the right to a fair trial. In the
case of R v Sinclair®” the Supreme Court held that the right to a legal
representation is an absolute right under a criminal trial. In Uganda, the
constitution under Article 28(3) (d) provides that every person who is charged
with a criminal offence shall be permitted to appear before the court in person or
at the person’s own expense, by a lawyer of his or her own choice. Further the
constitution under Article 28(3)(e) every person who is charged with a criminal
offence shall in case of any offence which carries a sentence of death or
imprisonment for life, be entitled to legal representation at the expense of the
states.

297[2010] SCC 35
2%8 A right to a Mandatory legal representation in certain circumstances provided in the
current constitution of Uganda
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This was discussed in the Ugandan case of Joseph Kawooya v Uganda?® where
the court noted that in circumstances where an accused person is charged with a
criminal offence which carries a sentence of death or imprisonment, the accused
is entitled to provide legal representation to such a person. Furthermore, in
Uganda Law Society & Jackson Karugaba v Attorney General®*®where the
petitioners were challenging the acts of the field court martial which tried,
convicted and sentenced the accused on the same day. The soldiers had no lawyer
representing them in the trial. The execution was administered immediately after
the trial. The court held that such procedure was unconstitutional and that an
accused person is presumed to be innocent until proven guilty or until he pleads
guilty. The court further noted that their right to legal representation while facing
an offence which carries the sentence of death was violated by field court martial.

The relationship between the right to legal representation and a distinct and broad
right to a fair hearing suggests that the demands of the latter may well not be
satisfied by a search for a fair hearing after the denial of representation, though
court may satisfy itself that a particular trial has been fair or not fair.

In the case of SeremosiRwamukaga v Uganda®*’the court noted that the
obligations imposed on courts by the narrowly defined right to counsel, have not
been detailed, but it might be supposed that it includes a duty to inform a person
charged that / she is entitled. Counsel of his/her choice in non-capital offences,
and to ascertain whether or not this accused does have a legal representative, and
no doubt to accord an adjournment or adjournments for the purpose of securing
legal representation. In addition, the right to representation must include the right
to have the legal representative act in an effective manner in the proceedings on
behalf of the accused. It is possible to breach the guarantee while formally

299GCCA 59 of 1999
300constitutional Petition No.2 of 2002
30111998] V KALR 61
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complying with it in a case where, for example, counsel appears after prosecution
witnesses have testified, but the court refuses to call them for cross-examination
on behalf of the accused32.

In conclusion, the right to be heard would be, in many cases, of little avail, if it
did not comprehend the right to legal representation. The right to legal
representation is a constitutional right available to an accused person and must
be observed during a criminal trial since it is the crux of the right to a fair hearing.

The right to an interpreter

The right to an interpreter during a criminal trial may be seen as part of the right
to be heard which, in turn, is an essential element of the right to a fair trial
available to an accused person. It is also important to note that the right to
interpreter is not only a right of the defence but also an essential prerequisite for
the proper functioning of the administration of justice. The constitution under
Article 28(3)(f) provides that every person who is charged with a criminal
offence shall be afforded, without payment by that person, the assistance of an
interpreter if that person cannot understand the language used at the trial.

In the case of R v Tann*%the court noted that the right to an interpreter forms part
of the right to a fair trial and must be observed and respected during a criminal
trial if the accused does not understand the language in which the trial is being
conducted. Uganda Law Society & Jackson Karugaba v Attorney General** the
constitutional court noted that an interpreter should also be brought for the
accused who does not understand the language in which the trial is being
conducted.

302Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 49
3031994] 2 S.C.R. 951
304constitutional Petition No.2 of 2002
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The right under the principle of double jeopardy

Double jeopardy is a procedural defence that prevents an accused person from
being tried again on the same (or similar) charges and on the same facts,
following a valid acquittal or conviction3®. In the case of United States v
Ball*®where the supreme court of U.S noted that the prohibition is not against
being twice punished, but against being twice put in jeopardy; and the accused,
whether convicted or acquitted, is equally put in jeopardy at the first trial. In
Uganda, the constitution under Article 28(9) provides that a person who shows
that he or she has been tried by a competent court for a criminal offence and
convicted or acquitted of which he or she could have been convicted at the trial
for that offence, except upon the order of a superior court in course of appeal or
review proceedings relating to the conviction or acquittal. Furthermore, the
penal code under Section 18 provides for the same right and protection to an
accused person, it stipulates that a person shall not be punished twice either under
this Code or under any other law for the same offence3®.

The double jeopardy principle was given expression in various phrases in the
common law, the two most prominent being those of autrefois acquit and
autrefois convict. But the use of ‘autrefois’ interchangeably with ‘double
jeopardy’ has obscured and confused the analysis of the double jeopardy idea
itself. The court correctly asserted that the object of the object of the plea of
autrefois was to ensure that a man is not placed in double jeopardy. It follows
from this assertion that the law of autrefois cannot, logically, define limits of
double jeopardy as legal principle but that concept should determine the
operation of autrefois acquit. The Article contemplates by their use of the word

‘tried’, a proceeding aimed at final (subject to right of appeal or revision)

305pavid S. Rudstein, “A Brief History of the Fifth Amendment Guarantee Against Double
Jeopardy” William & Mary Bill of Rights Journal. 2005. 14 (1)

306163 U.S. 662 (1896)

307The Penal Code Act Cap 120
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disposal of the issue. This means that double jeopardy does not protect where the
proceedings have ended with a discharge or withdraw or in some way ‘not

proceeded with’3%,

In the case of Uganda v Adriko Ismail &Adukule Ali** where the court noted that
a plea of double jeopardy in essence entails (i) that a man cannot be tried for a
crime in respect of which he has previously been acquitted or convicted, (ii) that
a man cannot be tried for a crime in respect of which he could on some previous
indictment have been convicted; (iii) that the sane rule applies if the crime in
respect of which he is being charged is in effect the same or is substantially the
same as either the principal or a different crime in respect of which he has been
acquitted or could have been convicted or has been convicted; (iv) that one test
whether the rule applies is whether the evidence which is necessary to support
the second indictment

In conclusion, the accused person is protected under the constitution not to be
subjected to double punishment arising from the same case. The constitution
further provides under Article 28(10) that a person shall be tried for a criminal
offence if the person shows that he has been pardoned in respect of that
offense®®, The above rights are constitutional rights available to an accused
person during trial and must be respected and observed by the court.

The right to apply to court to be released on Bail

In the case of Uganda v Lawrence Luzinda,*!Okello J as he then was noted
that, “bail is an agreement between court and the applicant consisting of a bond

with or without sureties for a reasonable amount of money as the circumstances

308Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 52
309Criminal Case No. 122 of 2017

31%Rwalinda John v Uganda Criminal Appeal No. 113 of 2012

311 (1986)HCB 33
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of the case may permit conditioned upon the applicant appearing before court
with such amount on a date and time as named in the bond to start his /her
trial. ”Furthermore, in the case of Joseph Tumushabev Attorney General,**? the
constitutional court observed that the right to bail is a fundamental right
guaranteed under Article 23(6) of the constitution.

Under Article 23(6)(a) to (c) provisions are made for the persons arrested of
criminal offences to;(a) to apply to the court to be released on bail on such
conditions as the court considers reasonable,(b) If the offence is triable by both
the high court and the subordinate courts, such a person has the right to be
released on bail on such terms as the court considers reasonable, if he /she has
been on remand in custody in respect of the offence before trial for 60days.(c)It
the offence is triable by the high court alone and the person has been in custody
for 120days before the case has been committed to the high court, it is mandatory
for court to release such a person on such conditions as court considers
reasonable. It is however important to submit that article 23(6)(c) does not apply
to the General Court Martial where there are no committal proceedings. It applies
to magistrate’s courts where the offence charged is only triable by the high court
and the accused person has not been committed for trial in the high court
for360days. This was observed in the case of Joseph Tumushabe v Attorney
General.

Magistrates Courts Act (Cap 16) MCA underSection 75provides that a
magistrate’s court before which a person appears or is brought with any offence
other than the offences specified in section 2, may at any stage in the proceedings
release the person on bail, on taking from him sureties for such an amount as is
reasonable in the circumstances of the case to appearbefore the court, on such a

312 Constitutional Petition No.6 of 2004
e
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date and at such a time as is named in the bond. Section 75(2)%* of the MCA
provides for a number of offences excluded from the grant of bail.

Section 77 of the MCA provides for the consideration that guides a magistrate
court when granting bail. They include the nature of the offence, the gravity of
the offence charged and the severity of the punishment which the conviction
might entail, the antecedents of the applicant so far as they are known, whether
the applicant has a fixed place of abode within the court’s jurisdiction and
whether the applicant is likely to interfere with any of the witnesses of the
prosecution or any of the evidence to be tendered in support of the
charge.InUganda v Wilberforce Nadiope& 5othersbail was refused on the
ground that because of the accused person’s prominence and apparent influence
in life, there was a very high likelihood of using his influence to interfere with
witnesses of the prosecution.

The right to apply to court to be released on bail stems from the presumption of
innocence, since the accused is presumed to be innocent until proven guilty or
until he pleads guilty. The accused person enjoys a right to apply to court to be
released on bail.

The right not to be convicted under retroactive penal

law/right to the lesser penalty

It is a fundamental rule of our law that no statute shall be construed to have a
retrospective operation unless such a construction appears very clearly in the
terms of the Act (law). In Uganda, the constitution under Article 28 (7) provides
that no person shall be charged with or convicted of a criminal offence which is
founded on an act or omission that did not at the time it took place constitute a
criminal offence. The above principle forms part of the NullaPoena Sine Lege

313 ibid
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which states that one cannot be punished for doing something that is not
prohibited by law. This implies that a law cannot be enacted to criminalize the
previous acts which did not constitute a crime under the penal laws. In the case
of Naama Coffee Factory v Uganda®“ where the court noted inter alia that no
person shall be charged with or convicted of a criminal offence which is founded
on an act or omission that did not at the time it took place constitute a criminal
offence.

In the case of Waddington v Miah®?* the court noted that the constitutional
prohibition must also extend to changes in the definition of the offence which
would add a new element to an existing offence retroactively. Thus to add an
element of intent where not previously requested, might be seen to lighten the
severity of the offence. The retroactive removal of mensrea had been an element
of the crime at the time of its commission. Furthermore, the constitution under
Acrticle 28(8) also provides that no penalty shall be imposed for a criminal
offence that is severer in degree or description that the maximum penalty that
could have been imposed for that offence at the time when it was committed.

The provision embodies and transforms into fundamental and substantive right
the presumption against retroactivity in penal legislation. As a fundamental right,
the legislature is bound not to enact retrospective legislation and the courts,
while they will no doubt in the first instance construe a challenged Act so as not
to give it retrospective effect, must declare as Act unconstitutional where it is
not possible to construe it so as to give effect to the constitutional
prohibition.2*If a person commits a wrong which is not provided by law such
person may be sent free under the principle of legality this was discussed in the

314[1998] IV KALR 119
315[1974] 2 All ER 3777
38Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 53

e
149



ISAAC CHRISTOPHER LUBOGDO

case of Gichinga v R3”where the accused was charged of handling stolen goods
basing on the law which was passed after the act. It was held that the offence
did not exist in those days and the Act had no retrospective effect and the accused
could not be convicted of that offence. Furthermore, in the case of Re
Althumney3?¢ the court noted that the right against retroactivity has long been
held not applicable to rules of procedure. Odoki submits that the accused as a
right against retrospective penal laws however he noted that such does not apply
to the rules of procedure3®.

The above right is a constitutional right that seeks to protect the accused person
against harsher sentences than the one that applied when he or she committed the
offence. This right is a fundamental right which forms part of the right to a fair
trial and must be protected and observed.

The right to non Compellability of accused persons

Compellability refers to the question whether or not a competent witness can be
ordered by a court of law to give evidence3?. This is the right which bars an
accused person from being compelled to be a witness in proceedings against
himself/herself. It is distinguished from the privilege against self-incrimination
as the specific right of a witness not to have his/her evidence used to incriminate
him/her in any proceedings (other than prosecution for perjury)3.

It should be noted however, that the terms “non compellability”, “the right to

29 13

silence” “the privilege against self-incrimination” have long been used
interchangeably. Non-Compellability of the accused at his/her trial derives no

doubt from the notion that it is unjust to compel a person to convict

31711970] E.A 105

318[1898] 2 QB 551 at 552

31%Benjamin Odoki, A Guide to Criminal Procedure in Uganda, law Africa, 2014 Page 132
320KyaloMbobu, The Law and Practice of Evidence in Kenya, law Africa, 2011 page 135
321Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 55
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himself/herself and is embodied in the Latin maxim nemodebet se ipsumprodere.
It is related to the fundamental assumption of the common law that it is for the
prosecution to prove the guilt of the accused and that an accused innocent until
proved guilty. This implies that the accused cannot be compelled to be a witness
against himself. In the case of Director of Public Prosecutions v Walker3?? where
the Privy Council noted that an accused person enjoys a right of not being
compelled to testify against him since he is not a compellable witness in his own
case during the criminal trial. In Uganda, the accused still has the three-fold
choice of testifying on oath, keeping silent and making unsworn statement. The
last option is a very common feature in criminal trials as an aspect of no-
compellability.

The duty on the state, as well as the non-literal meaning of non-compellability,
consists in the ability not to testify. But the affirmative content which might have
been given to non-compellability, by the practice of making of unsworn
statements gives some; so to speak, positive content to the non-compellability
right, a distinct question is posed as to whether or not it is a feature of a fair trial
and an aspect of fundamental justice at all>=.

Finally, the rule against non-compellability is also the foundation of the rule that
a confession made before trial, by an accused person, is inadmissible unless
voluntary. The above provision provides a right to an accused person not to be
compelled to testify against himself and such a right must be protected and
persevered during a criminal trial.

The right against self-incrimination

322[1974] 21 WIR 406 (pc)
325upra

151



ISAAC CHRISTOPHER LUBOGDO

Under criminal procedure and the law of evidence, the accused is not to be
compelled to answer any question which espouses the accused to the possibility
of criminal charge or forfeiture3?*. In the case of Blunt v Parklane Hotel*?* where
the court articulated the right that the right is that no one is bound to answer any
question if the answer would, in the opinion of the judge, have the tendency to
espouse him to any criminal charge/penalty or forfeiture which the judge regards
as reasonably likely.

The Evidence Act®* under section 131 stipulates that a witness not excused from
answering on ground that answer will incriminate. It states that a witness shall
not be excused from answering any question as to any matter relevant to the
matter in issue in any suit or in any civil or criminal proceeding, upon the ground
that the answer to the question will incriminate, or may tend directly or indirectly
to incriminate, the witness, or that it will expose, or tend directly or indirectly to
expose, the witness to a penalty or forfeiture of any kind, or that it may establish
or tend to establish that he or she owes a debt or is otherwise subject to a civil
suit; but no such answer, which a witness shall be compelled to give, shall subject
him or her to any arrest or prosecution, or be proved against him or her in any
subsequent criminal proceeding, except a prosecution for giving false evidence
by that answer.Explanation. a person who is charged with an offence who applies
to be called as a witness shall not be excused from answering any question that
may tend to incriminate him or her as to the offence charged.

The above provision provides privilege and a righty o an accused person against
self-incrimination.it operates in the way that it protects the accused from being
asked to answer questions or produce documents or things that incriminate him
on other offences and not the present charge. The right against self-incrimination

324KkyaloMbobu, The Law and Practice of Evidence in Kenya, law Africa, 2011 page 152
325[1942] 2 KB 253
325Cap 6 of the Laws of Uganda
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precludes the admission of self-incriminating evidence obtained before trial. In
simple terms it means that self-incriminating evidence may not be used against
the accused in a criminal trial®”’. However, such a privilege does not bar a
witness from responding to any question asked.

This rule against self-incrimination is not merely a rule of evidence but a
constitutional right that is intended to ensure the protection of the general right
to a fair criminal trial. If the right to a fair trial is not threatened, the rule against
self-incrimination has no application3®, The protection against self-
incrimination is accused at state compulsion. It is only when a legislation or state
conduct compels a person to speak prior to a criminal trial and then criminal
proceedings that the right to a fair trial is violated.

The Right to a public hearing

The Black’s law dictionary defines a public hearing to mean a judicial session
usually in open to the public, held for the purpose of deciding issues of fact or of
law, sometimes with witnesses testifying®®. The 1995 Constitution of the
Republic of Uganda under Article 28(1) provides that in the determination of
civil rights and obligations or any criminal charge, a person shall be entitled to a
fair, speedy and public hearing before an independent and impartial court or
tribunal established by law. This Article that allows a public trial applies both to
civil and criminal proceedings, though it’s most necessary in the latter
proceedings, since somebody’s rights to personal liberty are at stake. The Trial
and Indictment Act under section 137 and section 40 of the Magistrates Courts
Act also buttresses on the right to a public hearing available to an accused person.

32’Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 57
328This was noted in the case of R v Boyes [1861] All ER
329Bryn A. Garner, the Black’s law dictionary, 9t Edition page 788
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In practice, all criminal proceedings are held in public in open court. Open court
does not mean court-house. It means any place where the trial takes place
provided the public have access to it. The public must be free to attend the trial
proceedings. If the trial is held in an office or chambers, the doors should be left
open so that the public have the right of ingress and egress=3°.

As open proceedings are thought to be protective of persons charged, the court
is allowed to exclude the press or the public from all or any proceedings before
it for reasons of morality, public order or national security, as may be necessary
in a free and democratic society. The problem is whether the determination of
the existence of the bases for closed proceedings can be made by a given law
itself, in advance, so to speak or whether the law can empower or require the
court to close proceedings on the court’s determination that the grounds exist, on

a case-by-case assessment of the issue3*.

In the case of the Constitutional Rights Project (ZamaniLekwot& 6 others) v
Nigeria®*? the African Commission on Human Rights noted the right to be tried
in an open court (right to a public hearing) also form part of the right to a fair
trial available to an accused person during a criminal trial. The public nature of
trial ensures the legitimacy of the criminal justice system and is an important safe
guard of impartiality. The law only provides for public ‘trial, but there is no
express constitutional requirement that the appeal itself be heard in public. The
practice has always been to hear appeals in public.

In the Ugandan case of Uganda Law Society &Jackson Karugaba v Attorney
General®*where the petitioners were challenging the acts of the field court

339Benjamin Odoki, A Guide to Criminal Procedure in Uganda, Law Africa, 2014 Page 133
331Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 57
322ACHPR/LR/A1 (1997) 58

333Constitutional Petition No.2 of 2002
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martial which tried, convicted and sentenced the accused on the same day. The
trial was conducted in the absence of the defendant’s lawyers and the members
of the public could not access the premises where the trial was being conducted.
The execution was administered immediately after the trial. The court held that
such procedure was unconstitutional and that an accused person is presumed to
be innocent until proven guilty or until he pleads guilty. The court further noted
that the right to a public hearing forms part of the fundamental right to a fair
hearing (the right to a fair trial enshrined in the constitution).

In Bakubye Muzamiru & Jjumba Tamale Musa v Uganda®** where the appellants
had been convicted for murder and aggravated robbery by the High Court and
the Court of Appeal, the supreme court while analyzing the right to a fair trial
noted that the right to a public hearing forms part of that fundamental right and
must be respected during the trial and it helps in creating the confidence for the
judicial system.

The right to be tried in public is a constitutional right available to an accused
person and this must be observed and protected by the state organs during the
criminal trial.

Right of the accused to be present at trial

The right of the accused to appear in person before the court must be considered
inherent in the notion of fair trial. Most of the international and national
instruments on human rights do provide that the criminal trial must be conducted
in the presence of the accused person. The constitution under Article 28(5)
provides that; except with his or her consent, the trial of nay person shall not
take place in the absence of that person unless the person so conducts himself or
herself as to render the continuance of the proceedings in the presence of that

334Criminal Appeal No. 56 of 2015
e
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person impracticable and the court makes an order for the person to be removed
and the trial to proceed in the absence of that person.

The above Avrticle clearly provides a constitutional right to an accused person to
be present during his or her trial. In the case of Matsiko Edward v Uganda’*
where the appellant had been convicted of murder by the trial court. On appeal
his lawyer Prof Joseph Kakooza raised some important issues that the trial court
had visited the locus but the accused was not taken and was not present at the
scene of crime. It was found that since the appellants’ absence had not been
ordered by the court, his absence was a violation of his constitutional right and a
retrial was ordered.

Furthermore, in Tameshwar& another v R3¢ where the appellants had been
convicted of robbery by the trial court. The trial and visiting the locus was
conducted in their absence. The Privy Council held that the conducting of the
trial in their absence violated their constitutional right to be present during a
criminal right. In the case of Esau Namanda& others v Uganda®’ where 5
individuals were charged with intermeddling with the property of the deceased
person. On the first trial, only one of the accused was produced before court and
when the charge was read to him he pleaded guilty. This was taken by the court
as the plea of guilty for all the 5 including the 4 absent. The four appealed to the
high court. The court held that convicting the 4 who were not brought to court
on the plea on the one brought before court was a violation of their constitutional
right to be present during a criminal trial.

Similarly, there is a practice, which allows counsel to make written submissions

in criminal cases. But this has been attacked for being a violation of an accused’s

335Criminal Appeal No. 75 of 1999
336[1957] 4 Cr. Appeal R 165
337Criminal Appeal of 1991
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right to be present at the trail. In the Kenyan case of Akhuya v Republic®*, at the
close of the defence case and at the request of his advocate, the magistrate
directed that the prosecution and defence file written submissions at the court
registry. It was held that final submissions in criminal trials must be made orally
in open court in the presence of the accused. In this case the appellant did not get
a fair hearing®*.

In conclusion, it is a trite law that an accused person should be present during his
or her trial and this originates from the right to be present during a criminal trial
contributing to a right to a fair trial. The above constitutional right must be
respected during trial.

The right to be given adequate time and facilities for the

preparation of his or her defence

The right to every person charged with an offence to a fair trial is guaranteed by
Article 28 of the Constitution. An integral part of this is the right of every person
charged with an offence to be given adequate time and facilities for the
preparation of his defence to the criminal charge. The 1995 constitution of the
Republic of Uganda under Article 28(3)(c) provides that every person who is
charged with a criminal offence shall be given adequate time and facilities for
the preparation of his or her defence.

In the case of Nweke v State** where the Supreme Court noted that the right to a
fair trial is an constitutional right available to an accused person and it entails the
right to be given adequate time and facilities for the preparation of his or her
defence.The facilities that are required to facilitate an accused in preparing
his/her defence may vary but usually it may be related to calling of his/her

338[2002] 2 EA 323
33%Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 58
349[2017] LPELR-42103 (SC)
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witness, reasonable time to consult with them, provision of a consulting area
which cannot be compromised.
The Right to be given details of the offence charged (Right to disclosure)

During a criminal trial, the accused enjoys a constitutional right to be given the
details of the offence he / she is facing. The 1995 Constitution under Article
28(3)(b) every person who is charged with a criminal offence shall be informed
immediately, in a language that the person, understands, of the nature of the
offence.

It should be noted that the accused must be informed of the act or acts
constituting the offence and not merely of the legal tag by which the offence is
known. The information that has to be given must be such which enables a
defence to be made on answering a charge before a court of law. The Article
never the less emphasizes the need to have an accused know exactly what case
he/she is to meet and is essential to the concept of fairness and equality in the
criminal process.

In the case of Soon Yeon Kong Kim &Kwanga Mao v Attorney General®** where
the Korean nationals were charged before a magistrate with several counts under
the penal code. During the trial before the applicants pleaded to the charges, their
counsel applied to the trial court for an order to the DPP to supply the applicants
with copies of all the statements made at the police by the potential witnesses for
the prosecution would rely on at the trial. This would enable the applicants to
prepare their answers and defense. The constitutional court held that the right to
a fair hearing contains in it the right to a pre-trial disclosure of material
statements and exhibits. Court cannot approve of trial by ambush. The right to a
fair hearing envisages equality between contestants in litigation.

341constitutional Reference No. 6 of 2007
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In a Kenyan case of Juma and others v Attorney General®*? where the court noted
that; the accused must be given and afforded opportunities and means so that the
prosecution does not gain an underserved or unfair advantage over the accused;
unfair advantage and prejudice in preparing his defence, confronting his accusers
and arming himself in his defence and so that no miscarriage of justice is
occasioned. The court further noted that in an open and democratic society based
on freedom and equality with the rule of law as its ultimate defendant such as
ours, the package constituting the right to a fair trial contains in it the right to
pre-trial disclosure of material statements and exhibits. In an open and
democratic society of our type, courts cannot give approval to trial by ambush
and in criminal litigation the court cannot adopt a procedure under which an
accused person will be ambushed subject to the rights of every person entrenched
in the constitution of Kenya and including the presumption of innocence until
proved guilty beyond reasonable doubt, the fundamental rights to a fair hearing
by its nature requires that there be an equality between contestants in litigation.
There can be no true equality if legal process allows one party to withhold
material information from his adversary without just cause or peculiar
circumstance of the case.

The right to disclosure may not be an absolute right; the right may be subject to
certain limitations. This means that the accused is prima facie entitled to
disclosure but the prosecution may by evidence justify denial on any of the above
grounds. It is the trial court that has discretion whether the denial has been
established or not.

The Right to Call, Examine and Cross-Examine witnesses

The 1995 Constitution of the Republic of Uganda under Article 28(3)(Q)
provides that; every person who is charged with a criminal offence shall be

34212003] AHRLR 179
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afforded facilities to examine witnesses and obtain the attendance of other
witnesses before the court. The right guarantees to the accused, facilities for the
examining of prosecution witnesses, for obtaining process top call witnesses and
to defend himself/herself on the same condition as those applying to witnesses
called by the prosecution.

This article confers a clear duty on the trial court to inform the accused of this
right before the prosecution witnesses leave the witness dock. The court should
enquire of the names and addresses of the accused’s witnesses to that witness
summons can be issued in good time. This is a good measure of ensuring justice,
since most criminals are usually unrepresented at trial and are not conversant
with the court procedure3®,

In the case of Juma and others v Attorney General®** the Kenyan court noted
that an accused is entitled to access information, if he/she requests for
prosecution witness statements or exhibits. While considering the issue of
whether or not refusal to give witness statements or exhibits violated the
accused’s Constitution right. The court held that the provisions of the
Constitution under consideration can only have life and practical meaning only
if accused persons are provided with copies of statements made to police by
persons who will or may be called to testify as witnesses for the prosecution as
well as the copies of exhibit which are to be offered in evidence for the
prosecution.

In Ssemande James v Uganda3# the court noted that there is no rule of a law on
procedure or evidence that requires potential witnesses for either the prosecution
or the defence not to sit in court and listen to the evidence of other witnesses
prior to giving their own testimony.

343Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 62
3442003] AHRLR 179
345Criminal Appeal No. 23 of 1999
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However, this rule of practice is based on the principles of fairness that the same
witness should not hear what another witness says in court as it may prejudice
the evidence of other witness. The lapse that may lead to the presence of a
witness in court while others are testifying is a mere irregularity and the court
should in considering this evidence warm itself and give itself due allowance
for this fact in deciding what weight to give to her evidence3*,

The constitutional right to call, examine and cross examine witness is intended
to eliminate the hearsay evidence and save the court from a shame of convicting
the accused on hearsay evidence?¥. It also helps in exposing the false hood and
bringing out the truth in the criminal trial®*.

No conviction except when offence is defined

In an open and democratic society based on freedom and equality with the rule
of law, an accused person cannot be convicted of an offence which is not defined
by the law.The constitution under Article 28(12) provides that except for
contempt of court, no person shall be convicted of a criminal offence unless the
offence is defined and penalty for it is prescribed law.This implies thatthe law
that creates an offence and the offence should be ascertained from the provision
or section to be referred to in a charge sheet.

In the case of Naama Coffee Factory Ltd v Uganda®*, the appellant was charged
with failure to pay Cess tax. The appellant refused to plead to it contending that
it was defective, since the law creating offence did not categories who should
pay the tax and no penalty was prescribed. The court found that Regulation 13(j)
and 18(i) of the 5™ schedule to the Local Government Act did not create the

3%supra

347 Ssubramanian v Director of Public Presecution (1956)1 WLR 965

348 James Sawoabiri& Fred Musisi v Uganda Criminal Appeal No.5 of 1990
34911998] IV KALR 119
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offence, failure to pay cess tax nor did it provide for a punishment. The charge
sheet was therefore defective for being unlawful and unconstitutional.
Furthermore, in the case of Uganda v Logole*? where the accused was charged
with over charging the tinned milk he was selling whose punishment was not
prescribed. The court held that the offence was not prescribed and the
punishment was not known, it did not costinstitute an offence under criminal law.
Under criminal procedure, an accused person cannot be convicted of an offence
unless it is defined by the law and the punishment is known hence a constitutional
right to the accused.

Right against conviction on unconstitutionally-obtained

evidence

The 1995 constitution of Uganda clearly provides for the right against torture
and inhuman treatment. Article 24 provides that “no person shall be subjected
to any form of torture or cruel, inhuman or degrading treatment or punishment.”
Furthermore, the constitution under Article 44 provides that the freedom from
torture and in humane treatment forms part of the non derogable rights. This
implies that there is no justification for subjecting the accused person to any form
of torture®*. The Prevention and Prohibition of Torture Act of 2012defines
torture to mean any act or omission, by which severe pain or suffering whether
physical or mental, is intentionally inflicted on a person....) The Act also
acknowledges the existence of the right against any form of torture. Under the
same Act, any evidence obtained as a result of torture is inadmissible and cannot
be considered by the court®*2.

350 [1975] HCB 76

3510kupa v Attorney General MISC CAUSE No. 14 OF 2005

352Section 14 & 15 of The Prevention and Prohibition of Torture Act; provides for
inadmissibility of evidence obtained by torture
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The Evidence Act®2 under section 24 stipulates that; a confession made by an
accused person is irrelevant if the making of the confession appears to the court,
having regard to the state of mind of the accused person and to all the
circumstances, to have been caused by any violence, force, threat, inducement or
....... ) this implies that a confession obtained from an accused person under
violence or torture is irrelevant and inadmissible. This was noted in the case of
Kaluma v R*“ where the courted noted that a confession obtained from an
accused person under violence or torture is inadmissible. This implies that an
accused person should not be subjected to any form of torture since he enjoys the
right from any form of torture and inhumane treatment.

Furthermore, in the case of KalawudiyoWamala v Uganda®>> where the accused
was arrested and tortured by the security forces when obtained a confession and
evidence from him. The court held that such evidence was inadmissible since it
was obtained after torture and the violation if the constitutional right an accused
person not to be subjected to any form of torture.

It is a trite law that courts cannot rely on the evidence which was obtained by
unconstitutional means or obtained in violation of the rights of an accused
person. This right is provided for in various legal instruments as discussed above
and must be observed and respected during a criminal trial.

In conclusion, the constitution of Uganda, the line statute and the ratified
international legal instruments on human rights do provide a number of rights to
the accused person and these include the rights pre-trial, during and after trial.
Some of these rights are derrogable and others are non-derrogable, however such
rights must be observed to ensure that the criminal justice system is fair and
protects the rights of an accused person.

353 Cap 6
35411989]2 KLR 163
355 Criminal Session Case No. 422 of 1996
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C) Corrections-this is a part of the Criminal Justice System where the
administration of the sentences (given by the courts) and enforcement of
punishment for those guilty is done.

The three parts of the CJS work systematically i.e. once a crime has been
committed, the first arm does the investigation and apprehends the suspect. The
courts then take over until the verdict is reached. If guilty, the suspect is
sentences and handed over to the corrections.

Criminal Justice in the Authority of the state

According to the doctrine of the doctrine of division of powers, the authority of
the government is divided into three arms/structures (the Legislature, executive
and Judiciary)

Legislatures / Parliament develops legislation on what act (omissions) are
defined as crimes. Parliament determines the establishments of courts
subordinate to the High Court and may determine to increase the number of
judges and justices to sit in the Supreme, Appeal/Constitutional, and High Court
above the constitutionally defined minimums. Parliament is also entrusted to
make provisions for the jurisdiction and procedures of those courts. Besides,
Parliament makes laws providing for the structures, producers and functions of
the Judiciary.

Aware that the Judiciary is independent and not controlled by any person or
authority, Parliament can only make provisions for the jurisdiction and procedure
of courts and decide on the number of judges.

The Executive enforces the punishment through the correctional service that
executes imprisonment and correctional supervision sentences

The Judiciary Interprets the law and prosecutes convicts and sentences/punishes
the offender. administer justice through resolving disputes between citizen and
citizen and between the State and citizens, Interpret the Constitution and the laws
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of Uganda, Promote the rule of law and to contribute to the maintenance of order
in society, protect human rights of individual and groups, Initiate, develop and
implement training programmes for the development of the Judiciary staff;
Contribute to the enforcement of law and order, enrol and license Advocates;
The 1995 Constitution of the Republic of Uganda mandates the UPDF protect
life and property preserve law and order prevent and detect crime; and cooperate
with the civilian authority and other security organs established under the
constitution and with the population generally.

The UPDF also faces challenges in exercising its work such as Inadequate
number of personnel (investigators and uniformed), Shortage of experts to assist
in the investigations (ballistic, hand writing, finger printing, photocopy,
pathology, etc), Lack of modern equipment for investigations (transport,
forensics, etc), Manual handling/management of records, Insufficient cars and
fuel to support investigations and general policing activities.

The solutions to the problems include Recruiting and training of personnel in the
various fields of investigations, enhancement of case conferencing to speed up
prosecution of cases, enhanced supervision and monitoring of investigators,
equipping criminal investigators and experts with modern equipment/facilities,
Continuous sensitization of road users on road safety and other traffic
regulations, Computerization of the crime and personnel records from
headquarters to the station ,Strengthening of the Joint committees in the criminal
justice system.

The Uganda Judiciary has undergone tremendous changes since the turn of the
last century to the present time. In that regard, following the enactment of the
1995 Constitution, the Judiciary structure has been redefined to consist of the
following courts:

Supreme Court, Court of Appeal/Constitutional Court, High Court, Chief
Magistrates Courts Grade I Magistrate’s Courts, Grade II Magistrate’s Courts;
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Other courts include, Local Council Courts, Family, Children and Land Courts
(tribunal).

SUPREME COURT

It’s the highest court in Uganda. It has no jurisdiction save as conferred by law
in the presidential election petitions. Constitutes of the Chief Justice and not less
than seven justices Decisions from supreme court form precedents to be followed
by all lower courts Constituted at any sitting by five justices, but when hearing
appeals from the decisions of the court of appeal, a full bench of justices has to
be present

COURT OF APPEAL OR CONSTITUTIONAL COURT

Second court and interposition between supreme court and high court It has
appellate jurisdiction over the high court. It is not a court of first instance except
when hearing constitutional cases. It is headed by the deputy chief justice.

HIGH COURT

It’s the third court and has unlimited original jurisdiction i.e. it can try any case
of any value or crime of any magnitude in Uganda.

Appeals from all magistrate courts go to the high court.

It is headed by the principal judge and is responsible for the administration of the
court and has general supervisory powers over magistrates.

MAGISTRATE COURTS

Lowest subordinate courts whose decisions are subject to review by the high
court There are three levels-Chief magistrate; Magistrate Grade 1 and Magistrate
Grade 2. These courts handle a bulk of cases in Uganda. At present, the country
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is divided into 38 chief magisterial areas administered by chief magistrates who
have general powers of supervision over all magisterial courts within the are of
jurisdiction

The Judiciary is faced with many challenges brought about by social, economic,
environmental, political, technological and global changes in addition to those
emanating from the 1995 Constitution changes. To meet these challenges, the
Judiciary has redefined its mission statement and core values and articulated a
new vision on which the future trajectory of the organization is based. This
resulted into a new strategic plan covering the period 2002/3 to 2006/7, which
describes the strategic objectives that have guided the courts of judicature in the
delivery of high quality judicial services during the first decade of the 21st
century and beyond.

The Magistrate

In direct contrast to the policeman, the magistrate before whom a suspect is first
brought usually exercises less discretion than the law allows him. He is entitled
to inquire into the facts of the case, into whether there are grounds for holding
the accused. Unfortunately, the more promptly an arrested suspect is brought into
magistrate’s court, the less likelihood there is that much information about the
arrest other than arresting officer’s statement. Moreover, many magistrates,
especially in big cities, have such congested calendars that it is almost impossible
for them to subject any case but an extraordinary one to prolong scrutiny.

The Prosecutor

The key administrative officer in the processing of cases is the prosecutor. The
examination of the evidence against a defendant by a judge at a preliminary
hearing, and its re-examination by a penal of judges, are important parts of the
process. However, this practically does not happen because a prosecutor usually
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has no difficulty in making a prima facie case against a defendant. This implies
that a prosecutor wields almost undisputed power over the pre-trial progress of
most cases. He decides whether to press a case or drop it. He determines the
specific charge against a defendant.

When the charge is reduced, as it is in as cases, the prosecutor is usually the
official who reduces it.

The prosecutor is the representative of the attorney general and the state in legal
proceedings. In Uganda, at national level, prosecution is headed by the Attorney
General (AG) and the Director of Public Prosecution (DPP). The attorney
general/prosecutor makes key decisions in the prosecution process including: Whether
to prosecute in a case or not? Who to charge? With what crimes the accused will be
charged? In what court the accused will be tried? Whether to withdraw to a case
after plea of the accused or at another stage of the trial.

The challenges of the Judiciary in Uganda include the following, Human
resource gaps that have led to backlog of cases at all levels, witness protection,
particularly those in trial cases that are political, cases that involve murder or
organized syndicates, Interference from the executive, with state agents
contemplating the decisions of the Judiciary on cases that are of state, Limited
physical infrastructure: The structures for court premises are still limited and of
poor quality. For example, a 200M facility for court processions in LDC was
rejected by the judiciary recently over quality concerns, underfunding of the
activities, of the judiciary: This has impended its work quite often with sector
using lack of funding as the explanations for not executing some of its tasks.

CORRECTIONAL SERVICE INSTITUIONS

Correctional service institutions are places or centres that handle people awaiting
trial or who have already been convicted and sentenced by the courts to
imprisonment or correctional supervision. These include prisons; rehabilitation
centres, child remand homes, any place designated, local jails, juvenile detention
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centres. They provide safe detention facilities to keep prisoners in custodies and
is responsible for supervision and control over parolees and correctional
supervision cases in community. It is committed to making available
developmental and rehabilitation services.

Furthermore, it is charged with the successful reintegration of offenders in
society. Rehabilitation is pursued with a philosophy that criminals have the
potential to lad a law abiding existence. While the bail of human rights serves as
the basis for the treatment of offenders, decent detention and care of the prisoners
is a priority of the Correctional Service Institutions (CSlIs).

Challenges of the Correctional Service Institutions in Uganda

e Limited accommodation capacity that has caused over crowding

e Human resource limitations due to understaffing.

e Abuse of the rights of the inmates.

e Insufficient transport

e Limited medical facilities to provide for inmates who fall sick and
this breaches their constitutional rights to life, health and among
others.

e Escape of prisoners since some prisons are not well guarded and
prisoner can easily escape owing to their experience in such related
matters.

e Court delays in the handling of matters. Though there is a 48 hour
rule, this is rarely respected as a result, inmates are put on detention
for sometimes longer than or equivalent to the time of sentence they
ought to spend in jail if at all the matter was heard and sentencing
done.

169



ISAAC CHRISTOPHER LUBOGDO

The Criminal Justice Process

Criminal justice is regarded as a process consisting of a series of critical decision
making steps.

This process starts with the reporting of the crime (act) to the police ends with
the reintegration of the persons convicted of a crime (found guilty) and sentenced
to imprisonment into the society. The process is divided into 21 critical steps
spread in three phases. These are: the pre-trial phase, the trial phase and lastly,
the post trial phase.

The Pre-trial Phase

Step 1:  Reporting of the Crime: The process usually starts with the
reporting of a crime either by a victim or even a non-victim acting in the
interest of the public. However, the Police may also use an entrapment to
expose a crime. For example, the police in an attempt to expose a crime may
use a trap to make a non-suspecting person to buy gold or marijuana. The
controversy however, is raised by the question, is this act in the interest of
law and order?

Step 2: Investigation by the Police: Whenever a crime is reported to
police, prosecution is not endorsed haphazardly. An investigation is done
first to open a file and collecting the evidence needed by prosecution to prove
a case. This starts with. The taking down of the statements from the
complainants and the eye-witnesses

Following up clues at the scene of the crime. Obtaining expert reports (e.g.
the results of blood samples sent for pathological analysis)

Sometimes a suspect’s premises are also searched for clues to solve a crime
or prove a case. This may invade a person’s right to privacy and for this
reason, this step is only supposed to be taken after a search warrant is secured
from a magistrate or a judge.

Step 3:  Attorney General (AG) Taking a Decision to Prosecute:
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As soon as the investigation officer believes that the case has been fully
investigated and the information collected can prove a court case, it is
presented to the AG or the resident state attorney (RSA) or a court prosecutor
to decide on whether to institute legal proceedings on the grounds of the facts.
This decision is taken independent of the police. This decision is based on
whether a reasonable person would think that all elements of the crime can
be proved against the accused by evidence of the information detailed in file.

If the AG refuses to prosecute because the case is incomplete, the police can
continue with their investigation.

Step4:  Charge sheet: This is also called an “indictment bill” in the High
Court.

It is the formulation of the crimes with which the accused is charged. Among
others, it contains the alleged crime (the act/commission) or omission under
discussion, where and when it was committed.

Step 5: Arrest, summons and bail:

Except for cases where the accused is caught red handed and therefore
arrested before a charge sheet is ready, under normal cases, a person is
arrested and taken into custody when the charge sheet is ready. However,
even cases where arrests can be executed before the charge sheet is ready,
the charge sheet must be prepared quickly and have the offender produced in
court within 48 hours.

On the other hand, when there is no reason to think that the accused will flee,
the person is simply served with a notice a summon to appear in court of a
particular date. Should s/he fail, then s/he can be arrested and brought before
court.

When there is suspicion the accused will flee, an arrest is mandatory
however, again the person must be produced in court within 48 hours. In the
first appearance, the case is only usually mentioned or read out and then
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postponed to a later date for trail. The question then is, should the suspect
remain in detention until this date?

If the offender is accused of a minor offense, s/he can be warned and released
into community. Juvenile can be placed under the care of their parents. In
case of a major offense, the person can also get a bail provided s/he produces
sureties and deposits a fee, cash or not cash in court to ensure that s/he returns
for the trail (Scot 1990) but currently, the president is considering scrapping
off bail applications for murder suspects despite that the right to apply for
bail is a constitutional right under article 23(6) of the 1995 constitution of
Uganda®®. Regarding the same and in my well considered opinion, | state
that denial or the right to bail implies non respect for the principle under
article 28 that an accused person shall be presumed innocent until when
proved guilty. Once granted bail, failure of the accused to turn up, the cash
bail money is forfeited to the state. If s/he turns up, it is refunded after trial.

Several factors influence the bail making decision.

e Likelihood of the accused to abscond and evade trial (family ties, a
fixed abode, seriousness of the crime and possession of a permanent
position play a role in regard in this regard)

e Likelihood to commit another crime before the trial date

e Likelihood to interfere with the witnesses or destroy evidence

e Likelihood to interfere with the witnesses or to destroy evidence

The judge makes a bail decision basing on the results of his/her analysis of
these factors.

Trial Phase

This phase takes place in court. It can be divided into two parts.

One; the question of guilt or innocence

3%6https://www.monitor.co.ug/uganda/news/national/courts-are-under-pressure-to-deny-bail
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Two; the question of determining the appropriate sentence when the accused
is pronounced guilty

Part one: Establishing guilt or innocence

Step 6:  Plea. After listening to the charge sheet as presented by the
prosecutor, the accused has to plead: either denial (plea of not guilty) or an
admission (plea of guilty) of the allegations in charge sheet (Scot 1990).
Where the accused pleads guilty, the trail can continue if it is a crime over
which the court has the relevant legal jurisdiction. After a plea of guilty, the
accused is convicted guilty immediately in the case of a less serious crime.
However, in the case of a more serious crime, the court shall not summarily
accept the plea. Why? Because people many a time misunderstand the law
and request to plead.

For this reason, even after pleading guilty in a felony, the court still will first
ask questions to make sure that the accused understands the charge and is
pleading guilty. On the other hand, where the accused pleads not guilty, s/she
is asked to explain the plea.

For example, when a murderer pleads guilty as charged, he may add that s/he
did it in self defense. In this situation, the court then will enter the plea of not
guilty. Similarly, when the accused pleads not guilty, s/he can add an alibi
defense in the plea explanation, namely, that s/he was not at the scene of
crime.

Step 7: The state's case: At this step, the state takes on its responsibility
through the prosecutor to prove that beyond reasonable doubt, the accused is
guilty of the crime(s) with which s/he has been charged.

The state does this in three ways. One, calling eye witnesses to testify two,
handing in concrete exhibits (e.g a murder weapon) as a testimony and three,
using expert witnesses to testify in sophisticated evidence like fingerprints
on the murder object.

173



ISAAC CHRISTOPHER LUBOGDO

The witnesses start by swearing and then proceed to give evidence. As soon
as the testimonies are completed, the defense team is given an opportunity
for cross examination of the witnesses. Time and again, there is also an
opportunity for re-examination. As soon as the state prosecutor thinks that
the case has been proved beyond reasonable doubt, the state's case is closed.
Step 8: The Defense's Case: At this point, the accused is allowed to answer
state's case by testifying after swearing.

The testimonies are then followed by cross examination by the prosecutor
and there is also an opportunity for re-examination to address the
controversies that may have cropped up during the cross examination.
After, the defense team then closes the defense. If after the state's case is
closed, the defense team believes that the state has failed to prove the guilt
of the accused, an application to have the case dismissed can be made.
Where this succeeds, the accused is acquitted and released without giving
evidence. The criterion used by the court in such a case is determining
whether a reasonable person could find the accused guilty based on the state's
case. The test applied by the court after the closure of the state's and the
defense's case is whether guilt has been proven beyond reasonable doubt but
not simply whether any reasonable person would find the accused guilty.
Step 9: Arguments: After both the state and the defense have presented their
cases, both are allowed to deliver an argument or a submission (facts and
application of the law in that particular case). The state prosecutor will argue
the guilt of the accused while the defense will deliver an argument in defense
of the innocence of the accused.

Step 10: The verdict of findings: At this point the presiding officer makes a
verdict basing on the two sets of arguments presented before court in the
state's and the defense's cases. This verdict consists of the findings on fact
(e.g whether the accused was at the scene of the crime or not) and the
appropriate law (e.g whether the accused murdered in self defense or not).
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The court in this step can pronounce a verdict of guilty or not guilty or deliver
a competence verdict. An example of a competence verdict would be if
people were charged with murder but the state could not prove all the
elements of the murder.

If the court only proves for instance negligence, the person would be found
guilty of culpable homicide without being charged of murder. However, the
court must give reasons for it its rulings.

Determining Appropriate Sentence

Several factors are usually considered in determining an appropriate sentence
for a convict. Step 11: Proof of previous convictions (if any. This is done
determining if the offender has a criminal record or not. The character of the
accused is a very important factor for courts to get addressed with under
similar facts evidence could corroborate the prosecution against the former.

Step 12: Arguments for mitigation and aggravation of the punishments. The
defense usually brings arrange of factors for mitigation of the punishment to
the attention of the court (e.g that the defendant is a first time offender, shows
serious remorse for the crime and is a juvenile).

They can also use the facts already in court. The accused can also testify
personally on say, the motive behind the offense and the personal remorse
being experienced. Other experts like the Psychologists and the Sociologists
can also testify on accused's background and personality.

After that the state is also allowed to state the factors for the aggravation of
the punishment (the accused was previously found guilty of a similar crime
or that it is a very serious crime) using an argument or evidence.

The arguments for mitigation and aggravation of the punishments presented
by the state and the defense to court for consideration rotate around the
following;
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i. Penal Code: For a punishment to be commissioned the law must be
prevailing and the penalties must be stipulated.

ii. The crime committed (felony or misdemeanor?): This helps in
determining the punishment to award the offender in the penal code

iii. The general interest of the community/victim

iv. The general interests of the offender

v. The nature of the offender (Nesser et al, 1998). E.g. whether the convict
cannot pay up a fine immediately, imprisonment is the only option or a
suspended sentence or whether the offender is a career criminal or first time
offender.

The purpose of the offense. A fine can be commissioned when the crime was
committed for a financial gain. Other issues include was it in self defense, if
murder, was it meditated? Other consideration includes

vii. The age of the offender

viii.Health of the offender (mental and physical)

iX. The effect it will have on the possibility of reforming the offender

X. Degree of remorse for the crime shown by the convict

Step 13: The Sentencing

In this step the court decides on the appropriate sentence depending on the
interests of both the community and the accused and the seriousness of the
offence together with the influence of the other mitigating and aggravating
factors mentioned above.

Apart from these consideration, a sentence is also arrived at with a particular
goal in mind i.e. can be deterrence (unpleasant experience and lesson to
potential criminals), rehabilitation, incapacitation, retribution (punish to
compensate the society for the pain gone through) or restitution (compensate
the victim/society).
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However, while the sentence imposed must be judicially correct, it should
be human so as not to destroy the offender i.e. should involve an element of
mercy. Note, the punishment must not only by appropriate but its magnitude
should also be appropriate.

Step Fourteen: Appeal and Review: Appeal and review are legal aids means
at the disposal of the accused who is dissatisfied with the verdict. When an
appeal is made, a higher court then takes on then reconsiders the decision of
conviction/sentence made in a lower court. It also looks at the procedures
used to arrive at the verdict.

An example of a procedural element is determining if the proceedings were
interpreted for an accused who does not know the language used. A sentence
is not enforced until the appeal is complete. In The Post trial Phase both these
two legal aids, the second trail process is not required.

After imposing the sentence, the courts function is fulfilled and it is
adjourned.

The function of effecting the sentence lies in the hands of the executive
organs of the state e.g. if a fine, it is paid to a court clack. If can be
meaningless if it’s not executed.

If imprisonment, the prisons admit the convict. The prison can also decide to
put the inmate on parole before expiry of the term.

This phase ends with the re-integration of the convicts after reforming and
serving their sentences.

Rights of Suspects

During arrest, two rights are observed in Uganda. One: one can only be arrested
where reasonable grounds exist that s/he has committed and offense or is about
to. A Police Officer may use reasonable force. If one offers no violence, the
Police Officer cannot strike the suspect physically.
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The suspect is then taken to the police station. If the offense is not a serious one,
the suspect is entitled promptly to get a bail (a police bond) from the station as
his/her constitutional right.

INTERVIEW

At the police station, a suspect is to be interviewed 'under caution'. The purpose
of the police interview is to allow the suspect to answer the police version of
events in a formal record that will be placed before the court. The two rights here
include:

Right to freedom from Torture: It is illegal for the police to torture or use cruel,
in human or degrading treatment or punishment such as threatening physical
harm to make a suspect confess to something s/he did not do.

Rights to remain silent: If the suspect prefers, s/he can say nothing and state at
the beginning of the interview: | do not want to say anything and | wish to
exercise my right to silence.

COURT

The rights here include:

Right not to be detained for more than 48 hours: From the police station, the
police will take you to court as soon as they can but certainly not later than 48
hours (two days) unless there is a holiday in which case the next day.

At court, a suspect will be charged with the offence or the police may request
more time to keep him/her in custody in a police station or prison while they
continue their investigations. This may be appropriate in serious and complicated
cases but not in simple cases.
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REMAND

The right to court bail: At your first appearance in court, it is likely the case will
be adjourned (i.e. put over to another date). In which case, the decision will need
to be made whether you should be allowed on bail or remanded in custody.

CHARGE

A right to having the charges in the charge sheet against you read out: When a
suspect next appears in court, is likely s/he will be charged — although this could
happen at first appearance.

A charge is a formal notice of the offence you are alleged to have committed.
This is read out in court.

You will need to decide whether you committed the offence set down in the
charge or not in which case you will plead Guilty or Not Guilty

PLEA

If a suspect pleads guilty (High Court or Magistrate’s Court) the prosecution will
read out the facts and the Magistrate/Judge will convict him/her. Then before
sentencing him/her, the court will ask him/her to give his/her account. S/he will
enter a plea in mitigation, i.e. he/she puts his/her side of things and asks for mercy
from the court. If s/he pleads Not Guilty the matter will be adjourned for trial

TRIAL

Reasonable time: Your trial whenever it is to be heard, in the Magistrate’s court
or the High court, should take place ‘within a reasonable time’.

At the end of the trial, the court will either find you Not Guilty of the offence (s)
and you will be acquitted (set free and the matter closed forever); or you be found
Guilty and sentenced

SENTENCE

Appropriate sentence: If you plead guilty or you are convicted after a trial, the
sentence of the court should be proportionate to the offence you committed. It
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should also take into account the circumstances in which you committed the
offence and your circumstances at the time.

APPEAL

You have the right, as every convicted person does to an appeal either against
the sentence passed (it was too much) or against conviction (you maintain your
innocence) or both within fourteen (14) days.

The police are by far the most visible institution of the criminal justice system.
While most people will have had little or no contact with prisons, probation or
the courts, there must be few who by the age of majority have not come into
personal contact of one kind or another with the police.

Indeed, for the most part, the police want to be seen. Their distinctive uniforms
with helmets fashioned to elevate their stature, and their marked patrol cars
equipped with sirens and flashing blue lights are designed to draw attention to
themselves. This is, of course, no accident; the police are the visible presence of
the state in civil society.

Police and the Crime Victim

Two of the most important duties of the police service are to investigate and
prevent crime. The crime victim plays an important role in this work. Without
information from the victim, many crimes would never come the attention of the
police, and without victim assistance, many perpetrators would get away with
their crimes. Despite the victim key position in police work, however, the police
service has generally not regarded the victim as an important factor.

Police Work with Crime Victims

The police are available 24 hours per day, seven days per week, and 52 weeks
per year.
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They are often the first and only representatives of society that crime victims
meet.

Initial contact is usually by telephone — occasionally from a distance through call
centres — or a personal visit to the police station.

In more serious cases (such as assault or burglary), the first contact is usually
with an officer at the crime scene.

In these cases, the officer begins the investigation, if possible, through interviews
with the victim and any available witnesses. If the nature of the crime requires
so, a careful crime scene investigation also occurs. If the available leads and
possible tips are not sufficient to continue the investigation, the case is not
pursued.

Many victims experience this as offensive, since they are not informed that the
police will continue to follow the case in other ways, often through checks of
stolen property recovered or in some other manner.
The police have found it a difficult task to explain to the victim that the case may
be reopened if new evidence emerges. In the case where the investigation is
pursued, the victim often comes in contact with the investigating officer.
This contact can be about complementary information or a thorough interview.
If the case goes further, and the preliminary investigation is concluded, a report
of the investigation is presented to the prosecutor.

The Encounter between Police and Victim

The police play a fundamental role in all victim support activity.

Police are often the first and only representatives of society that a crime victim
comes in contact with. The actual encounter between the police and the victim is
thus important in several ways, since it affects the victim’s recovery process, the
police investigation of the crime, the victim’s continued co-operation in the

investigation, and the general public’s attitudes towards the police.
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For many people, being the victim of a crime is their first “real” contact with the
police. This first real encounter with the police can be seen as a test of the
victim’s opinion of the police. Many people have high expectations and demands
on the police service when they are subjected to crimes.

They want the police to arrive quickly at the scene of the crime, carry out an
efficient and effective crime scene investigation, solve the crime, arrest the
perpetrator and retrieve all stolen goods. They also expect the police to accept
their account of the events and behave according to their preconceptions.
Unfortunately, the encounter with the police is not always what the victim had
expected. The victim may be not only shocked and confused, but also highly
sensitive to what he/she feels are the attitudes of those present at the scene.

The meeting with the police can thus be a very critical factor in the victim’s
future handling of the situation. Studies show that negative opinions of the police

can exacerbate the victim’s situation.
Police Investigation of the Crime

The contact between the victim and the police is not only important for the
victim’s emotional wellbeing — it is also important for the ensuing police
investigation. Crime is an emotional and shocking event for the victim.

Victims may not be particularly receptive to information or able to relay details
during the period immediately following the event.

To solve the crime and arrest the perpetrator, the police require a detailed account
of the event, including times and a description of the criminal. Research has
shown, however, that this information can be difficult to obtain immediately
following the crime. After some time has passed and the victim has regained a
semblance of emotional balance, details which were previously blocked by the
emotional stress often become available.

The police have generally not understood the importance of the information a
victim can provide or how this information can be improved. The police require
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a better understanding of how to support the victim, which questions could lead
to the relevant information, and when and how to ask these questions. This
understanding would increase both the speed and the quality of the information
obtained from the victim.

Victim Participation in the Legal Process

The victim’s encounter with the police is important from a judicial aspect as well.
Without information from the victim and witnesses, many crimes would never
come to the attention of the police, and without their assistance in the
investigation the perpetrators would often walk free.

The police fail to see the victim as a vital part in the criminal justice system,
despite the obvious dependence upon victim testimony. The central problem is
the attitude of the police when meeting victims — they are seen as peripheral to
the justice process, and thus lacks status in the eyes of the officers. The victim is
often ignored after the necessary information has been obtained or if the victim
is deemed a “bad” witness.

While the victim is often deemed “peripheral” by the police, the victim can have
high expectations of the police. For obvious reasons, the police cannot always
live up to these expectations, and the resulting discrepancy can affect the victim’s

faith in the police and propensity to report future crimes.
Public Attitude towards the Police

The contact between the police and the victim can also affect the public attitude
towards the police. As mentioned above, the public can have a positive
impression of the police, and places a great amount of faith in their work.

This impression is largely based upon individual experience and the mass
media’s portrayal of police work. Another influence on this attitude is discussion
with others.
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There are few government agencies, which are discussed with as much interest
as the police and this interest in the police are likely to be expressed more often
by those with negative personal experiences.

Crime victims constitute a large share of all individuals who come in contact
with the police. This implies that the victims play a large role in influencing
public opinion regarding the police.

Victims with negative experiences relay these experiences to others, who in turn
spread the stories to a wider audience. If the general public feels that the police
disregard certain crimes or find them trivial then there is a serious risk that faith
in the justice system declines or even disappears. This situation makes it more

difficult for the police and prosecutors to solve even relatively “simple” cases.
Police Obligations towards the Victim

In many European countries the police have extensive responsibilities
concerning the provision of information to crime victims. The police must inform
the victim of the availability of support and assistance at the time the crime is
reported and, when appropriate, mediate contact with a victim support centre.
The police must also inform the victim about the general procedures following a
crime report, ask if the victim would like to be informed of the progress of the
case and ask if the victim has any requests for compensation from the perpetrator.
Many police departments throughout the world now have specially trained units
with the dual purpose of improving aid to victims and more efficiently
investigating the crimes.

Victims must be treated with compassion and respect and be advised of
possibilities for health care, social services and other relevant assistance. The
police should be trained in treating victims in a humane, flexible and reassuring
manner and that they should provide victims with all appropriate information.
The police should provide the prosecutor with a complete account of the losses
and damages incurred by the victim and that legal action should include the issue
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of compensation for the victim. The victim should also be provided with
information concerning the charges being brought against the suspect and
allowed the opportunity to appeal in a case where criminal charges are dropped
or to have the case heard in a civil trial.

Interviews with the victim should take account of the individual's situation and,
if the case allows, be carried out in the presence of someone who can provide
personal support.

The court should be allowed to charge the perpetrator with compensatory
damages. The hearing should be allowed to be held behind closed doors to
protect the victim from publicity which could interfere with the person’s privacy,
and the victim and his/her family should be provided with protection from
harassment and reprisal.

The police act without any prejudice, offer equal protection to everyone without
any kind of discrimination. The police must act at any time to protect lives and
personal security of people and property.

Police officers are to deal with all persons humanely, and with respect for the
dignity, honour, and other fundamental human rights of all citizens. The police
shall take care of the needs of witnesses, and implement witness protection rules
and measures.

If the victim is a juvenile, young adult or a minor, then only those police officers
who have undergone appropriate special training in children’s rights, juvenile
crime and criminal protection of minors may deal with them.

Victimological research has found that victims have a generally positive attitude
towards the police in the initial stages.

In cases where the victim is displeased with the police, the primary reasons are:
a feeling that the police have not done enough; the treatment of the victim by the
police; a lack of interest from the police; and a lack of information concerning
the case.
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Since lack of information is an important factor in victim satisfaction, it is
important to know what information victim’s desire. Victims are largely
interested in information that has a direct bearing on their cases. Many also want
information concerning the possibility for compensation and reimbursement of
costs arising from the crime.

Question: Suggest ways to change the negative perception of citizens about the
police in Uganda.

Question: How can citizens’ trust in the police service be restored?

The Prosecutor and the Victim

As with the police, the prosecutor plays an important role for the victim in the
judicial process.

The primary duty of the prosecutor is to determine the existence of a crime and
to assess whether the evidence is sufficient to convict the suspected perpetrator.
If the prosecutor feels that this is the case, then there is an obligation to press
criminal charges. International research has found that crime victims are
generally less pleased with the prosecutor than with the police.

There is lack of sufficient information on the victims’ contacts and experiences
with prosecutors. In many countries there are no formal requirements for the
prosecutor to meet with the victim before the trial. Generally, the prosecutor only
meets with victims if there is some reason to question their reliability.

Criticisms levelled against the prosecutors

The timing of the meeting before the trial

It is not uncommon that one prosecutor handles a case during the preliminary
stages while another takes over the trial stage of the case. This implies that
victims with questions may not have a specific individual in the prosecutor’s
office to turn to.
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Prosecutors often move from one case directly to the next, which means that the
victim does not have a chance to meet with the prosecutor until after entering the
courtroom.

Lack of assistance from the prosecutor in preparation of the claims, the
prosecutor has extensive responsibilities to prepare and present a victim’s claims.
Some prosecutors lack sufficient understanding of tort law.

Many victims incorrectly see the prosecutor as their representative in court, much
the same as the defence attorney represents the accused.

The Court and the Victim

In those cases, where the police succeed in apprehending a suspect and the
prosecutor decides to press charges, the victim is placed in a situation where
he/she must meet the perpetrator again — in a court of law. As the plaintiff (or
witness), an individual is required to be present during the trial unless such
presence is deemed unnecessary.

The Court’s Role

The court must weigh all available evidence in a case and determine guilt or
innocence. The plaintiff (or witness) must not feel anxiety about appearing
before the court. One way to alleviate anxiety is to ensure that the individual or
his/her friends or relatives are not threatened before, during and aft er the trial.

Also, it is important to ensure that they are not re-traumatised by inadequate
attitudes of judges themselves, as well as of prosecutors, defence lawyers, expert
witnesses and other trail participants. This can be assured through the legal
regulation about the protection of witnesses, as well as through appropriate
education of judges and other criminal justice agencies which take part in trial.

This education needs to include stereotypes and prejudices related to gender
based violence in general, and sexual violence and domestic violence in
particular. All criminal justice personnel need to have appropriate understanding
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of the consequences of crime on the victim and his/her needs, as well as how
their inappropriate attitudes can re-traumatise victim and how to reduce
possibility for secondary victimisation during the trial.

Moreover, the victim may feel anxious and threatened if the court room is small
and he/she needs to be very close to the perpetrator and his/her family, or if
he/she needs to wait for the trial to start in the same room where the perpetrator
and/or his family wait.

It is thus very important that the court take care of various practical matters, such
as: the way how victims are invited to give testimony, selection of court rooms,
different entrances for victims and off enders, and their families and other close
persons, that leaflets with necessary information about the court and criminal
procedure are available as well as appropriate victim/witness services.
Question: How should victims be protected before the courts?

Protection of Victims during the Trial

The court shall protect a witness, an injured party and any other trial participant
from any insult, threat or other type of attack, and shall reprimand or fine the
offender. Police to take necessary precautions to protect a witness or an injured
party. Privacy of an injured party is protected during the entire course of the trial.
When questioning an underage person, the interviewer should act carefully so
that the questioning does not affect the psychological state of the underage
person. Witness protection program be used when the physical wellbeing,
freedom or property of all criminal procedure participants, including the victims,
is endangered. The protection is given before, during and aft er the criminal
procedure, in the cases of political crimes, war crimes and crimes against
humanity, as well as organized crime cases.

Ban on questioning the injured party or a witness regarding his/ her sexual
orientation, political and ideological affiliation, racial, national or ethnic origins,
moral principles, and other personal and family circumstances, unless the
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answers to such questions were in direct and obvious connection with the need
to clarify important parts of a criminal act which is the subject matter of the
proceedings. The awareness about crime victims and their needs is low among
many judges.
There is a widespread belief that only certain categories of victims, such as
victims of trafficking and war crimes, need protection and support concerning
the trial.
Inadequate court rooms, where victims feel unsafe due to the very fact that they
must be in such proximity to the off ender, and facing not the only off ender, but
also his relatives and other people close to him, and often be exposed to hostile
comments and insults.
Most often the victims feel threatened already while waiting in corridors together
with the off ender and/or his relatives. Leaking of information, especially
information related to the identity of the victim, which additionally endangers
the victim and negatively influences their readiness to testify.
Challenges
e Inappropriate application of laws. Inappropriate application of laws in the
cases of gender-based violence is the consequence of the lack of
knowledge of judges about this type of violence and its consequences on
victims.
e Ineffective sanctions
e Blaming and otherwise inappropriate attitude toward the victim on the
part of the judge
e The lack of sensibility for the needs of victims in general, and in
particular for the needs of victims of gender-based violence
e Discrimination of victims from ethnic minorities
e Research findings suggest that the victim’s overall experience of
appearing at trial and testifying depends very much on how much support
she receives and how she is treated by judges and prosecutors.
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Even in extremely terrifying circumstances and without proper protection of
identity, the victim may come out of the trial very strong and empowered,
provided that she had a supportive person with her during the trial, and that the
judge and prosecutor treated her well.

NEW TECHNOLOGY: OPPORTUNITIES AND CHALLENGES
FOR PROSECUTORS

Introduction

The promise of forensic rewards brought to prosecutors by new technology can
be so dazzling that they can sometimes be blinded to the dangers that surround
them. The very power of the evidence produces a temptation to manipulate it.
With the attraction of utilizing and relying upon (sometimes to the exclusion of
all other evidence) the latest scientific techniques being near irresistible to
investigators and prosecutors alike, the lessons learned over years of
development of the laws of evidence are in danger of being cast aside. The great
cost of such an approach is at the expense of the very goals of the criminal justice
system itself.

The growing emergence of cases where convictions have been erroneously
achieved based partly on the use of technology driven evidence, demonstrates
the dilemma associated with this type of evidence. For in many such cases, the
error would not have been discovered had it not been for the further development
of technology or the re-application of the technique that produced the false
evidence in the first place. Technology then has been both the source of injustice
and the method by which justice has been restored.

The disturbing feature of such cases is not only that an individual has been
subjected to needless oppression by the State, but that one of the very pillars of
that State, the criminal justice system, has been shown to be significantly flawed.
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The suspicion that there may be many more such cases still undiscovered while
people languish needlessly in jails, now stalks the profession.

Commentators will say that the perfect criminal justice system has yet to be
devised and that so long as human judgement and prejudice are involved in the
process, our justice systems will forever be imperfect. However the prosecutor
in a modern criminal trial cannot be so easily contented. His (or her) professional
obligations, let alone his conscience, require that convictions are obtained only
after a trial according to law and based only upon credible and reliable evidence.
It is precisely the concern to avoid wrongful convictions that has fed the demand
for scientific or technology based evidence to enhance, if not guarantee, the
certainty of the guilty verdict. To the extent that we can rely on objective,
demonstrable and scientifically accepted evidence, tending to prove the guilt of
an accused, we reduce the risks of wrongful conviction. This must be the goal of
every self-respecting, contemporary criminal justice system.

Modest beginnings

Many Australian jurisdictions have mandated the recording of a suspect’s record
of interview with the police as a condition precedent to its admissibility into
evidence. As a result, police ‘verbals’ are no longer the feature of criminal trials
that they once were.

The enabling technology is readily available, comparatively cheap and serves the
ends of the criminal justice system in that it adds to the reliability and credibility
of the evidence presented by the prosecutor and, to that extent, increases the
reliability of the conviction obtained. The general acceptance of this technology
has increased confidence in police testimony and has demonstrated how
contemporary aids can support investigators and prosecutors in their work.
Other technology based evidence has had a similar impact upon the processes
and outcomes of criminal justice systems.
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With developments in the expertise of fingerprint examiners, prosecutors were
able to say in the majority of cases that a particular crime mark could only have
been made by the suspect.

The development of blood identification systems and their further refinement
into enzyme groupings, assists in the identification of victims (particularly where
there is more than one) and often helps to place the suspect at the scene of the
attack.

The growing number of trials in which the prosecution relies upon evidence
derived from telephonic intercepts, telephone call records, CCTV surveillance
footage, drug analysis and toxicology reports clearly shows the vitally important
role played by modern technology in our courtrooms.

The analysis of hair follicles, handwriting comparisons, clothing fibres and soil
particles have also all been called in aid by prosecutors in trial.

While evidence of this nature can take many and varied forms, it is important to
remember that such evidence can not only make the case for the prosecution, it
can also assist the suspect in his claims of innocence. In more recent times, the
development of DNA technology can actually remove a person from suspicion
altogether.

The ultimate evidence?

Prosecutors have long craved an infallible test of truth, a foolproof method of
determining the accuracy and reliability of evidence and hence of convictions.
The search for the silver bullet has given rise to many false dawns. As flaws in
the understanding of the science or human error in its application have been
revealed, criminal justice systems have had the embarrassing, if not the shameful
experience of being forced to concede that injustices have resulted and that
people have been wrongly convicted and imprisoned.

In the search for the truth, methods used and adopted from the days of the Middle
Ages ordeal to 20th century polygraph machines have all been problematic.
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Truth drugs tend to make suspects babble as much falsehood as truth and lie
detector tests measure anxiety more than deception allowing good liars who feel
less anxious to escape detection.

Yet, when Aditi Sharma was tried in the Indian state of Maharashtra for the
murder of her former boyfriend, the crucial evidence against her was the contents
of her own brain.

She had volunteered to submit to a Brain Electrical Oscillations Signature test
(BEOS). The deceased was Aditi’s ex-boyfriend and was poisoned with food
laced with arsenic

A BEOS test is said to be able to discern whether an individual possesses
memories of a particular, specified event. It effectively scans the brain for the
existence of “experiential knowledge” and purports to be able to differentiate
between whether the accused was actually involved in committing the crime or
has simply learnt of it.

The suspect dons a cap with 32 electrodes, of which two are placed on each
earlobe and the rest on various parts of the brain. The electrodes then detect
electrical activation in the brain. Questions that probe the suspect’s mind for
recognition are recorded in a computer and the accused is asked to sit with eyes
closed and listen to the probes.

The probes are designed to evoke memories of any relevant experiences had by
the accused. Such recall is accompanied by extensive changes in the electrical
oscillation pattern in the brain. No manual analysis is involved.

The Bangalore built software, is said to detect whether, when the crime’s details
are recited, the brain lights up in specific regions. According to the technology’s
inventors, certain areas of the brain show measurable changes when experiences
are relived.

BEOS testing on Aditi revealed the presence of experiential knowledge on
probes depicting her having an affair with another student (her co-accused),
taking admission with him at an MBA institute, having some inter-personal
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conflict with the deceased with both of them not speaking to each other for some
time and having knowledge that the deceased was unhappy about her relationship
with the co-accused.

Aditi was also found to have experiential knowledge of having a plan to murder
the deceased by giving him arsenic, of purchasing arsenic and of calling up the
deceased and giving him the poisoned laced food.6

The trial judge endorsed the prosecutor’s position that the scans were proof of
“experiential knowledge” of having committed the murder, rather than of just
having heard about it. Previously, Indian courts had accepted BEOS results as
corroborating evidence only and not as proof in itself of criminal liability.
Evidence of this nature, based not only on the application of technology to testing
the veracity of an accused but also on the interpretation of the results of those
tests by neuroscientists and psychologists, squarely raises the challenges that
developing technology imposes on legal systems and specifically, criminal
justice systems.

On the one hand, the prosecutor seems to have been delivered his silver bullet.
He no longer has to prove the guilt of a suspect; he simply has to ask him about
it. Whatever the suspect says will be evidence that establishes “experiential
knowledge” and therefore guilt or, it will show the absence of such knowledge

and thereby exonerate the suspect.
The judge as gatekeeper

On the other hand, the haste at which this evidence has entered a legal system
raises issues that have troubled criminal justice systems throughout the world. It
raises the question of the capacity of courts to properly assess and understand
scientific evidence. Whether they are capable of making informed decisions as
to whether scientific or technological evidence is valid, admissible scientific

evidence or whether it is “junk science”.

194



DEMYSTIFYING THE ORDER FROM ABOVE

As United States Supreme Court Justice Stephen Breyer put it, “A judge is not a
scientist and a courtroom is not a scientific laboratory, but to do our legal job
properly we need to develop an informed, though necessarily approximate,
understanding of the state of ... scientific art.”

The test for admissibility of scientific evidence has occupied many courts in
many different jurisdictions. The role of judges as “gatekeepers” to determine
admissibility of such evidence represents a real challenge to the scientific literacy
of courts.

The issue was confronted in the United States in the well known case of Frye, in
which the “general acceptability” test of admissibility was first enunciated.
Scientific evidence was to be admitted if the scientific technique from which the
evidence was derived was sufficiently established to have gained “general
acceptance” in the scientific community.

This approach was later questioned as being too conservative in that it imposed
a waiting period before a scientific technique was generally acceptable. Rules of
evidence were modified to codify the principles governing the admissibility of
expert testimony. Rather than determining whether the evidence was admissible,
courts were now tasked with deciding whether the proposed evidence was
reliable.

To determine reliability, courts considered factors such as whether the theory
was susceptible to testing, whether it had been subjected to peer review, whether
there was a known rate of error associated with it and whether it had been
accepted by the scientific community.

This approach, enunciated in Daubert, gave the trial judge the task of admitting
what was reliable science and excluding what was not. Later cases confirmed the
discretionary authority of a judge to reject an expert’s rationale, even where the
methods and principles which were used to form the expert’s opinion are

recognised as valid.
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This shift in the decision making power from the scientific community to the
judiciary led to the courts acting increasingly as gatekeepers in relation to
technological and scientific evidence. However, the satisfactory performance of
this function depends upon, and at least assumes, that those who are called upon
to make these decisions are qualified to do so. It assumes too that if and when
the judge requires assistance in understanding the material that is sought to be
led, that counsel appearing will have sufficient knowledge and understanding to
guide the judge to the correct decision.

When the Indian case of Aditi Sharma is considered in the light of these
considerations, it is clear that the safeguards sought to be introduced in other
jurisdictions to guard against the admission of evidence that was at best novel
and at worse dangerous, have been by- passed.

While Indian courts have accepted BEOS results as proof of guilt, neuroscientists
and the scientific community generally remain sceptical about the technology’s
reliability. The technology has not yet been peer- reviewed or validated by any
independent study or reported in any respected scientific journal.

Two states in India, Maharashtra and Gujarat, having accepted the validity of the
science, have set up laboratories using BEOS for their prosecutors. International
interest has been shown by an American company, academics from the U.K. and
U.S.A. and law enforcement officials from several countries, including
Singapore and Israel.

Yet in India itself, The Hindu reports that a year-long expert review of the
technology found it to be unscientific and the review committee, headed by the
chief of India’s national neuroscience program, recommended against using it in
court or even during investigations.

These recommendations were rejected by government on the grounds that the
committee took too long. This was despite an admission by the manufacturer that
BEQOS profiling had a known 5% error rate.
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As a profession, we lawyers, and particularly those of us who prosecute, must
guard against shortcuts to the promised land, While technology can promise
much, it must be embraced cautiously and only after satisfying the relevant legal
(as opposed to technical) requirements as a precondition to admissibility.

DNA

Scientific evidence has been described as “any demonstrative and testamentary
information that uses the techniques of science to assist the trier of fact in
deciding which of two or more theories explain what, why, who and when
something happened which is the object of contention at trial.”

In the majority of criminal trials, the question of “who” is inevitably the object
of such contention. The arrival of DNA evidence into the forensic setting
promised to put that issue beyond question. Now that in many jurisdictions courts
readily admit DNA evidence as providing an accurate means of proving identity,
it is easy to forget that early DNA testing did not always produce reliable results.
But with experience and advancements in technique, a new form of DNA, known
as Y-STR DNA can identify male DNA in male and female DNA mixtures even
where the female DNA is present in an overwhelming proportion to the male
DNA. The impact that this technology may have on trials relating to sexual
assaults between a male and a female is clear.

Yet even with these advances, caution still needs to be exercised before the word
of the laboratory technician is accepted unquestioningly.

Prosecutors must be alive to questions such as laboratory error, contamination,
switching and coincidental matches.

It is an unfortunate fact that modern laboratories, as with prosecuting offices and
police investigators, work under intense work load and resource stresses.
Backlogged technicians working in such conditions are more likely to make
mistakes. When mistakes are made, sometimes they are not detected. When they
are detected, funding and accreditation considerations sometimes make it
difficult for laboratories to admit the error.
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The potential fallibility of DNA results was dramatically exposed when the
University of Texas released a study in 1992 that found false results occur in 1%
of every DNA test conducted in the United States. In these cases, laboratories
either failed to notice a match or recorded a false match. Significant errors were
found in 12 out of every 1,000 tests.

In criminal trials in Australia, jurors are not given any information about
laboratory error rates to consider. Indeed, the laboratories do not publicly reveal
their proficiency rates and so there is no known error rate for lab testing in
Australia.

The Jaidyn Leskie case

Several high profile cases in different states in Australia have raised concerns
about laboratory practices in those states. In one such case, a murder case, a DNA
profile was discovered on a child victim’s clothing. When the profile was run
through the DNA databank, it was shown to match the profile of a DNA rape
victim in an unconnected case in circumstances where the female could have had
no contact with the murdered child.

It was later discovered that a condom used in the rape was sent to the Victoria
Police Forensic Science Centre (VPFSC) for examination at the same time that
VPFSC was examining case samples from the murder case.

Contamination was clearly the most obvious and likely explanation for the
matching profiles and, when this error was discovered, investigation revealed 39
other cases where the laboratory admitted that “diagnostic and corrective action”
had been needed since 1999.

Frank Button’s case

In a rape case in the state of Queensland, the practices of that state’s forensic
laboratory, the John Tonge Centre (JTC), were revealed to be less than
exemplary. A man, Frank Button, was convicted of raping a thirteen-year-old
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girl who, after first claiming not to know the rapist, later nominated Button. No
DNA evidence was used at the trial although forensic testing had been done.
The laboratory was unable to obtain a profile from spermatozoa found as a result
of vaginal swabs taken from the girl. Bedclothing taken by police was not tested
for DNA.

An appeal against conviction was lodged on the basis, inter alia, of the absence
of scientific evidence. The bed sheets were then examined and were found to
contain a semen stain from which a DNA profile was extracted. It did not match
Button’s profile.

The vaginal swabs were re-examined and, on this occasion, a DNA profile was
able to be obtained. It did not match Button’s profile but it did match the DNA
profile found on the sheets. This profile was run through the database and found
to match that of a convicted rapist.

Button was released after serving ten months in jail where he had been bashed
and sexually assaulted.

A laboratory scientist later explained that he chose not to test the bedding at first
because he had been told by police that Button lived in the house and thus finding
his semen on the bedding would not advance the case against him.

The Queensland Court of Criminal Appeal described the case as “a black day in
the history of criminal justice administration in Australia” while union
representatives for the laboratory staff said the errors were caused by poor
funding and bad management.

Is DNA a unique identifier?

The value in this type of evidence is that the chances of two people having the
same DNA profile are so astronomically high that prosecutors feel that they can
safely say that if they have a particular DNA profile on an exhibit, which profile
matches the suspect’s, then it is the suspect’s profile.

However, coincidental matches have occurred and the chances of this occurring
increases as databases get larger. While this may well be a function of how the

e
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comparisons are made and how many loci are tested, it is of no comfort for a
suspect to be told after a conviction based on his DNA profile, that had further
testing been done, his profile could probably be differentiated from the database
profile.

It would be of even less comfort to an Australian suspect who disputes the DNA
identification to be told that while nine loci were tested in the examination of the
questioned DNA in his case, had he been arrested in the United Kingdom it
would have been ten loci and in the United States, thirteen.

The price of progress

But as with all “progress”, DNA technology comes at a cost. Apart from the
obvious financial costs of scientific expertise, laboratory equipment and the costs
associated with the administration of the DNA database, there are other less
quantifiable costs.

Issues of individual freedom arise in the context of the right to privacy. At the
very least, the use of DNA evidence can involve invasions of bodily integrity
and the scrutiny of individual genetic information. This may be provided
voluntarily or it may be resisted. If resisted, it may in some jurisdictions,
constitute a fundamental breach of a Constitutional right. For once the DNA is
obtained and stored on the databank, who owns it? Who may access it? Who may
use it? In some jurisdictions the authorities require convicted sex offenders to
provide DNA samples for storage on a database.

Issues of genetic privacy in databanks have given rise to other legal issues
associated with genetic engineering where biotechnology companies seek to

“own” genetic innovations.
The impact of television

Yet in the prosecutor’s court, the jury’s perception of the infallibility of DNA
evidence persists. It is perceived as being absolute and may have an effect on a
trial that is disproportionate to its probative value.
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It may be because of the raised expectations of jurors who watch television
shows such as CSI and are happy to regard such evidence as conclusive. Or it
may be that the prosecutor has the advantage by being able to put his case in a
way that more reflects a mathematical expression of probability rather than proof
beyond reasonable doubt.

For whatever reason, it is clear that while DNA testing is widely regarded as
extremely reliable and discriminating, it’s limitations, particularly limits as to the

conclusions that can be drawn from the tests are not generally appreciated.
The internet and cyber-crime

If there is one technological development that has revolutionised both the
commission and the investigation of crime, it is the inter-jurisdictional
connectivity brought about by the advent of the internet.

The offender while sitting in front of his monitor in one part of the world has
access to most of the globe. While initiating the offence in one jurisdiction, it
may have an impact in another jurisdiction or jurisdictions and may have
transited any number of jurisdictions to reach the ultimate target.

The question which then arises is -

Which among these nations can prosecute such cases: the jurisdiction where the
activity was initiated, where it had its effect (that is, where the loss or damage
was sustained), or where the offending communication may have transited on its
path from origin to destination?

Prosecutors and investigators who have grown accustomed to conventional
methods of cross-border crime investigation such as letters rogatory, mutual
legal assistance agreements or extradition treaties, will find themselves ill-
equipped to deal with global offences committed in real time.

This transnational dimension of cyber crime confronts the modern prosecutor
with significant challenges. The speed of the offending, the rate at which the
impact of the crime can extend to numerous victims and the multitude of
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jurisdictions in which the victims may be found are a direct result of the new
technology.

Because of the all-pervasive nature of information technology and modern
communications (such as mobile telephones, the internet and encryption), not
only do we see new ways of committing old offences, with traditional offending
being greatly facilitated by these advancements, but the new electronic media
has provided fresh opportunities for novel crimes to be committed. Denial of
service attacks, viruses, unauthorised entry, information tampering, spamming
etc., are new types of offences that did not exist in the pre-computer environment.
Not only are the offences new, evidence to prove them can be found in a variety
of unexpected places. Sites such as Facebook and MySpace have been a source
of evidence, particularly photographs, of people awaiting sentence. Prosecutors
have used such photographs, usually showing defendants in compromising
situations, as material to present to a sentencing court when issues of character
or remorse are raised. Similarly, defence can source material concerning
prosecution witnesses that might serve to undermine their credibility or
character.

Investigators have found that tracking devices such as GPS units can provide
useful evidence to pinpoint where a suspect has been. This has been used to place
the suspect at the scene of the crime or to trace his movements after committing
the crime. As this technology becomes more affordable, evidence relating to
vehicle tracking will become commonplace.

While police have been able to track vehicular movement for some time, the
addition of this evidentiary source, particularly when linked to mobile telephone
tracking, is a useful addition to their investigatory armoury.

For the prosecutor, the challenge is to have the data translated into a form that is
acceptable as evidence to the courts. The data from a GPS unit, principally
consisting of the product of signals received from orbiting satellites, can be used

by mapping software programmes to display the device’s location to within a
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few metres. “Track back” features can show where the unit was at a particular
time on a particular day.

While there may now be differences in the techniques of evidence collection, the
far greater impact of cyber-crime can be found in its impact on jurisdiction and
access. The offending activity can transit numerous sovereign nations rapidly on
the way to the ultimate target, and with modern mobile devices such as laptop
computers, mobile telephones and modems, crimes can now be committed
anytime anywhere, with the potential scale of the crime and the impact of the
offending being the entire network connected world.

These features allow for the potential of deliberate exploitation of sovereignty
issues and cross-jurisdictional differences by criminals and organised crime.
Successfully tracking the digital trail requires quick and co-ordinated action
between agencies and across borders but the costs of such investigations and
prosecutions are high.

Assuming that the fragile and elusive evidence can be gathered together, the
prosecutor must keep in mind that he or she will 1 day need to be able to prove
the chain of evidence. All processes will need to be appropriately documented in
a way that can be understood by the layman and the prosecutor must be prepared
if necessary to demonstrate that the ‘original’ digital material has not been
changed or tampered with in any way.

Special training is essential to develop the skills required to find where, in all of
cyberspace, the evidence is stored. This is not only vital for the investigator, but
if the prosecutor is to usefully assist in the direction of the investigation and the
search for relevant evidence, then he or she must be qualified to do so.
Furthermore, prosecutors need this level of understanding if they are to speak
with authority and clarity to a judge or to a jury. They cannot be persuasive if
they are not informed and must be in a position to cut through the clouds of
confusion which might form the residue of defence cross examination.
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When the suspect is located abroad, the need to determine the most appropriate

forum for the proceedings will arise, with the choice having important

consequences due to the differences in available penalties. Consequently,

prosecutors will need to be across those jurisdictional issues and conflicts in the

laws of the different jurisdictions to make proper, informed decisions.

The challenges brought to those involved in our criminal justice systems by
the digital age have been well summarised. They include -
The anonymity provided by the internet;

The speed at which crimes can be committed;

The potential for deliberate exploitation of sovereignty issues;
The volatility or transient nature of the evidence;

Bridging multi-jurisdictional boundaries;

Retaining and preserving evidence;

Acquiring appropriate powers;

Decoding encryption;

Proving identity;

Knowing where to look for evidence;

Tackling the tools of crime and developing tools to counter crime;
Analyzing the costs and priorities of investigations;
Responding to crime in real time;

Coordinating investigative activities;

Providing high standard, relevant training;

Developing strategic partnerships and alliances;

Improving the reporting of electronic crime;

Enhancing the exchange of information and intelligence;
Acquiring, developing and retaining specialist personnel;

Avoiding ‘tech-lag’ and ensuring access to cutting edge technology.

Prosecutors would be foolish indeed to imagine that defence tactics would be

limited to those seen in more ‘traditional’ cases. In cases such as the

204



DEMYSTIFYING THE ORDER FROM ABOVE

dissemination or possession of child pornography, ‘public benefit’ defences will
be argued and even self defence may be used in cases of ‘reverse hacking’- for
example, victims resorting to illegal hacking-back remedies.

Prosecutors should expect challenges to the admissibility of electronic evidence,
claims that the relevant computers were controlled by others or that they were
compromised by browser corrupting programmes.

It has been said that -

The reliability of a particular computer system or process can be difficult to
assess. Programmers are fallible and can unintentionally or purposefully embed
errors in their applications. Also complex systems can have unforeseen operating
errors, occasionally resulting in data corruption or system crashes.

Possibly because of these complexities, courts are not closely examining the
reliability of computer systems or processes and are evaluating the reliability of
digital evidence without considering error rates or uncertainty.

The argument over control of the computer will be common with claims that the
relevant computer was infected with malware that made it perform its functions
in an uncontrollable fashion.

Police tactics in running on-line sting operations to seek out those
communicating with minors for unlawful purposes will raise issues of
enticement and entrapment. Issues of criminal intention as opposed to simple
role playing will also feature.

On any view, prosecutors will not only need to be ready and able to prove novel
offences with complex evidence, they will also need the tools to understand and
expose novel defences. Court room infrastructure will need to be modified so
that the electronic evidence can be properly displayed and presented in a manner
that the jury can use after the evidence has been led. The training and education
implications for counsel and the judiciary as well as financial implications for
governments, are significant.
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In order to tackle the challenges of prosecuting cybercrime, prosecutors need to
have the appropriate tools. Governments can assist their prosecutors by a sensible
approach to legislative reform, by funding the training of prosecutors and the
judiciary, by providing appropriately fitted out court rooms in which to conduct
the trials and by ensuring that there are properly trained experts in computer
forensics to drive the investigation and to inform the prosecution.

Appropriate legislation can assist, inter alia, in minimising technical objections
to the admissibility of electronic evidence. It can provide authentication to the
records sought to be tendered and produced by new technology. It can enable the
reception of evidence of electronic transactions including data communication,
text or image transfer. The conduct of electronic trials and hearings will be
simplified by the use of the electronic filing of documents and video
conferencing in the properly resourced e-court.

Identity theft

Growing national and international computer and telecommunications coverage
will inevitably produce more domestic regulation and law. These laws will
complement the general criminal laws and other legislation dealing with issues
such as national security and terrorism and will necessarily address new
technological developments and threats.

In Australia’s federated system, while not all Australian states have provisions
that specifically criminalise activities associated with identity theft, the national
government is seeking to ensure that such offences can be prosecuted in each
jurisdiction by considering the introduction of enabling legislation.

The practice of the criminal misuse of another person’s identity has been given
an enormous boost with the capacities afforded by modern communications.
Those who indulge in computer and cyber-crime and other criminal conduct such
as drug trafficking, people smuggling, and money laundering have been able to
use or misuse technological advancements to facilitate their crimes.
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The range of frauds is extensive and growing. Whether it be someone who uses
another’s name to obtain a bogus credit card and then goes on a spending spree,
or to someone who opens up a bank account using false identification and uses
the account to launder money, to social services fraud, mail fraud and
telecommunications fraud, the modern access to information provided by our
data processes has enabled organised crime to spread its reach across the globe.
In the United States, by obtaining a name, date of birth and social security
number, a person can obtain bank loans, access existing bank accounts, open new
bank accounts, lease or buy cars, purchase insurance or property all in a false
name and with a bogus identity.

A typical case recently tried in the U.S. District of Oregon involved seven
defendants sentenced to imprisonment for their roles in a
heroin/methamphetamine trafficking organisation, which included entering the
United States illegally from Mexico and obtaining Social Security Numbers
(SSNs) of other persons.

The SSNs were then used to obtain temporary employment and identification
documents in order to facilitate the distribution of heroin and methamphetamine.
In order to obtain employment, the defendants used false alien registration
receipt cards, in addition to the fraudulently obtained SSNs, which provided
employers enough documentation to complete employment verification forms.
Some of the defendants also used the SSNs to obtain earned income credits on
tax returns fraudulently filed with the Inland Revenue Service. To date, twenty-
seven defendants have been convicted, fifteen federally and twelve at the state
level.

Investigators and prosecutors of identity theft face the same challenges as appear
with other cyber-crime - speed and global reach. Victims of organised criminals
are often many in number and are located in many different jurisdictions. The
task of finding and retaining evidence is sometimes made even more difficult

because often the victims aren’t aware of the crime until approached by
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investigators. When there is a large number of victims, communicating with
them also presents significant logistical problems.

The difficulties involved in multi-jurisdictional identity theft cases make it
imperative that policies be developed to maximise preventive measures.
Prosecutors can play an important part in the proper direction of investigations
and in providing the benefit of their training both to investigators and to private
industry as well. Some of the more obvious preventive measures have been well
summarised by Hoar.

Other forms of internet fraud have added to the lexicon of crimes that need to be
understood by prosecutors. Spam, Scams, Spyware, Phishing are added to
Identity Theft and Internet Banking Fraud.

Spam

Spam is a generic term used to describe electronic ‘junk mail’ or unwanted
messages sent to your email account or mobile phone. Whether they be about
penis enlargement, dating agencies, or the latest computer bargains, they are
essentially commercial and sometime overwhelm the “in-box”. Often they

attempt to get the reader to divulge bank account or credit card details.
Scams

These schemes often arrive uninvited by email. Many are related to the infamous
Nigerian Scam or Lotto Scams and rely on the carelessness, gullibility and greed
of the reader to defraud people of their money.

Spyware

Spyware is generally considered to be software that is secretly installed on a
computer and takes information from within it without the permission or
knowledge of the user. It may take personal information, business information,
bandwidth or processing capacity and secretly gives it to someone else.
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Phishing

Phishing is a technique used to gain personal information for the purpose of
identity theft. It involves the use of a form of spam to fraudulently gain access to
people’s online banking details. Typically, a phishing email will ask an online
banking user to follow a link in order to update personal bank account details. If
the link is followed, the victim downloads a program which captures his banking
login details and send them to a third party.

Internet banking fraud

Internet Banking Fraud, made possible through techniques such as phishing
described above, is a fraud or theft committed by the use of online technology to
illegally remove money from a bank account and/or transfer money to an account
in a different bank. It is yet another form of identity theft.

The challenges of the new offences, the new technology and the new vocabulary
all emphasise the need for prosecutors to be as current in their knowledge and
training as resources will allow for not only has technology spurned the growth
of new offences, but by its own nature it acts as a facilitator for those very crimes
to be committed. It is at the one time part of the problem and part of the solution.

The office of the prosecutor

The impact of the new technology has certainly brought its challenges to the
prosecutor. However to the business of prosecuting it has also brought
tremendous opportunities. Technology is changing the way we prosecute with
much more of the evidence now being presented electronically and in visual
format.

Cases commonly involve the use of telephone intercepts, CCTV and security
surveillance videos, video records of interview with suspects, mobile telephone
or digital camera images and crime scene evidence using DVD technology.
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Prosecuting offices have established electronic case management systems,
electronic transfer of depositions and statements, the use of DVD’s in court
rooms and police stations, audio-visual presentation of evidence in trials, the
electronic presentation of briefs (including crime scene videos, interviews with
suspects and children) and are utilising on-line archiving of legal information.
The challenges associated with these changes, as with the changes to the offences
themselves, involve the appropriate training of staff, forming close working
relationships with other stakeholders to ensure consistency in formats and
systems used and keeping up to date with technical aspects of technologies used
by law enforcement agencies for electronic surveillance and investigation.

In the courtroom and chambers

The impact of technology on the practice of criminal law would be incomplete
without a look at the way we operate our courts. It has been said that the impact
of information technology -

... has provided the potential for a new form of communication to a court; a new
way of managing the business of the court; and enhanced ways of researching by
a court. It provides the potential of access to the law of the world so that
comparative law becomes a daily possibility rather than an academic option.
Technology not only challenges the role of paper in the court: it challenges the
fundamental principles and long held thinking concerning the principles around
which court systems have been ordered for centuries.

Given the multi-jurisdictional feature of cyber-crime, the capacity to quickly
research comparative law questions is a vital tool for prosecutors to access. In
the judges’ chambers, technology provides internet browsing to improve
accessibility to research tools including legislation and library services,

Remote dial-in access for all judicial officers, access to an intranet providing
access to a wealth of corporate data and a variety of databases to assist in the
administration of the business of the court.
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While in the courtroom, particularly in the appeal courts, technology now
provides the court with full text searching across transcript pages, full text
searching across all documents with the ability to jump quickly from one
document to another, the ability to bring up quickly a document or a section of
the document as it is being referred to in court, images for documentary exhibits
with the ability to zoom in, page and paragraph references for case law,

page and line reference for transcript, and the ability to add personal annotations
and interpretative markings, and to control who can access those annotations.

Conclusions and the future

With every new advancement in technology comes a fresh set of challenges for
the prosecutor. The lure and fascination of the quest to discover a legal equivalent
of the litmus test to determine guilt or innocence produces an understandable
temptation to embrace modern techniques (such as the Brain Electrical
Oscillation Signature Test) before they are properly substantiated or to adopt
them hastily based on their potential rather then their reliability.

However, the application of the scientific method in a courtroom setting is not
necessarily always a perfect fit. Over many decades of jurisprudence safeguards
have been developed to properly assess the reliability, validity and hence the
admissibility of scientific, expert or technical evidence. As lawyers we must be
slow to ignore the precautions which have contributed significantly to the quality
of justice produced by our various criminal justice systems.

Once a new technology has gained judicial acceptance we must ensure that its
application is properly understood and not exaggerated. The questions raised
above in respect of the use and reliability of DNA evidence apply across the
board to all new forms of evidence.

In order for this to be achieved, prosecutors and judges must rise to the challenge
of understanding it for themselves. For so long as the role of gatekeeper
continues to be assigned to our judicial officers, it is incumbent upon them to be
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thoroughly informed as to the material before them. In becoming informed, the
judge will rely heavily on the assistance provided by the prosecutor.

This re-education and up-skilling process represents a real challenge not only to
the scientific literacy of the profession but also to the willingness of national
governments to co-operate with each other and to provide legislative reforms and
the necessary resources for this training to be achieved.

Governments that embrace the use of forensic evidence must take on the
obligation to expend the funds necessary to minimise and indeed avoid the
impact that mistakes may have on the credibility of the particular evidence and
on the confidence in the criminal justice system itself.

For technology is indeed a two edge sword that can at the one-time result in a
potent enhancement of incriminating or exculpatory evidence while at the other
totally destroying the credibility and standing of those who misuse it or fail to
understand it.

This duality is highlighted when the advent of the internet is considered, for here
the technology itself is being used in order to facilitate the commission of crimes.
The explosion of identity theft and the erosion of privacy which has resulted from
our embrace of both e-commerce and the communications revolution clearly
demonstrates that technology comes at a cost and that each community will need
to determine for itself just how high a cost it is prepared to pay.

It is said that as the internet pushes justice systems towards cross-border and
cross-jurisdictional considerations, the logical extension is that the provision of
justice itself becomes a truly international exercise. That judicial officers could
be selected from anywhere in the world to adjudicate upon an electronically
circulated list of cases suitable to their expertise with parties never having to
leave their own homes. The necessity to be physically present being no longer
mandatory or even in some cases desirable (cf. vulnerable and protected
witnesses).
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But perhaps the most important consideration for criminal lawyers to remember
is that the mere availability of evidence produced by technological advancement
does not necessarily decide the issues abroad in a criminal trial. There remain
other and different issues, including those that go to legal admissibility and
fairness of accepting the evidence concerned.56 Those issues will always require
an independent determination by judges made according to law and may still yet
be, despite technological advancement, the best way to secure the avoidance of
wrongful convictions which must still be the aim of all civilized criminal justice
systems.

THE IMPACT OF TECHNOLOGY ON THE PROCESSES AND
OUTCOMES OF THE CRIMINAL JUSTICE SYSTEM

The criminal justice system encompasses the process of arrest, investigation,
trial, conviction and sentencing. Unlike before, the criminal justice system has
received a boom by technology use in most of its processes which has led to the
realization of quality, speedy, accurate and fair trial. This is visible in the
emergence of supporting technology such as the use of finger prints, CCTV
cameras, radio calls, GPS units, voice recognition equipment, among others.
The criminal justice system majorly comprises of three main parts i.e. law
enforcement, the courts and corrections.

Drone technology has been effectively used to monitor areas where crime is
envisaged to take place. This has enabled apprehension of suspects and their
prosecution since most of these drones have recording software embedded into
them and as thus they have led to a more efficient criminal justice system.
Video conferencing in court of law has reduced the labor of transporting people
from one place to another and has enabled realization of the 48-hour rule.
Technology like the use of police- radio system, computer-aided dispatch, and
GIS has provided a way to deploy officers to the scenes of crimes quicker and
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have been hypothesized to clear more cases at the scene through arrest and has
thus revolutionized security responses to emergency situations.

Technology has led to more accurate convictions where for instance sufficient
video evidence that need no collaboration is obtained.

The use of License Plate Readers: the loss of cars can easily be detected using
such technology. These are embedded with character recognition software that
can read and document thousands of license plates per minute while also
recording the date, time, and location of every scan.

the National ID System in Uganda where finger prints are obtained from every
registered Ugandan has been utilized to identify criminals. DNA’s too have
played a big role in crime detection.

In addition to the above, Data storage also helps law enforcement recognize
crime trends and take appropriate action, Without data and track records, it
becomes close to impossible for law enforcement agencies to take appropriate
actions in a bid to control and prevent crime.

Technology also aids in detection of crime: Some detection, monitoring, and
positioning systems technology aiding law enforcement include:

Drones: When police need an aerial view of a scene, drones can help law
enforcement safely observe an area.

GPS helps police officers get to crime scenes or locate criminals more easily. It

also helps departments better manage police forces, since maps of police officer
dissemination can ensure more areas are covered.
Social Media. This is also used in reporting crime where for instance, someone
evidences an accident and immediately uploads pictures on Facebook. These
help police to first of all know where the crime has happened and who is the
victim and probably who committed it.

Response to crime is made easy. Take for instance, the current technology has a
shot spotter technology whereby in an instance that gun fire is exchanged at a
certain point, an alarm is caused upon the police command center such that the
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latter can respond immediately to the crime. More to this, the investigation is
able to ascertain the type of gun used by looking at the bullets.

Information exchange is made easy. it becomes very easy for investigators to
exchange information at all times 24-7. it doesn’t matter that information can
only be obtained and shared during working hours since with the inception of
technology, pieces of information however bulky can be shared anytime
anywhere making their work easy.

Data mapping. Also is used to determine usually the weather forecasts over long
periods of time. In the criminal justice system, it helps the police pinpoint
problems in a community and allows them to strategize effectively to help reduce
crime.

Biometrics: these biometric machines have been used in elections to counter
election rigging and also to investigate the election exercise so as to know who
participated in the election malpractice.

Impact of technology on the commission and investigation of crime

Crime reporting is made easy; the system under technology makes reporting of
crime so much easy and speedy for example by a mere phone call or post on
twitter, a perpetrator of crime may be arrested without one having to wait until
tomorrow for them to report the crime to the authorities.

The use of CCTV cameras These are used to determine who did the particular
act in the crime. CCTV cameras avail first hand evidence that deserves less
corroboration in most instances since these provide a video coverage of the crime
occurrence.

The use of voice recognition Voice recognition equipment has been used to
detect the perpetrators of cyber crime for instance those doing black mail.

The use of finger prints. These are used at the crime scene to detect the persons
who were present at the time of the crime and who touched and made use of
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various tools at eth scene. These finger prints have been so important for the
investigator to determine the right person to be accused.

Mobile technology comes with investigative benefits such as speeding up
communication between investigative officers, agencies and citizens about the
kind of crimes that have been committed. Mobile technology also houses a
history of an accused’s transactions by way of text messages, emails, call history,
GPS location among others which are pivotal to the incrimination of an accused.
Location tracking made easy. Investigators have found that tracking devices such
as GPS units can provide useful evidence to pinpoint where a suspect has been.
These all exist courtsey of the new technology in place. In This has been used to
place the suspect at the scene of the crime or to trace his movements after
committing the crime. With the event of technology, a phone thief can be tracked,
a vehicle’s location can be tracked upon being stolen. This makes the
investigator’s work much more easy.

costs of investigations; the cost of investigation is now cheap and expedient with
the advance of technology whereby the evidence that ought to have been
accsessed by road or air transport involving alot of fuel, shelter, food expenses
among others, can be accessed by merely loading Ug.shs. 1,000 of data bundles.
Social Media. This is also used in reporting crime where for instance, someone
evidences an accident and immediately uploads pictures on Facebook. These
help police to first of all know where the crime has happened and who is the
victim and probably who committed it.

Response to crime is made easy. Take for instance, the current technology has a
shot spotter technology whereby in an instance that gun fire is exchanged at a
certain point, an alarm is caused upon the police comman center such that the
lattser can respond immediately to the crime. More to this, the investigation is
able to ascertain the type of gun used by looking at the bullets.

Information exchange is made easy. it becomes very easy for investigators to

exchange information at all tims 24-7. it doesn’t matter that information can only
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be obtained and shared during working hours since with the inception of
technology, pieces of information however bulky can be shared anytime
anywhere making their work easy.

Data mapping: Also is used to determine usually the weather forecasts over long
periods of time. In the criminal justice system, it helps the police pinpoint
problems in a community and allows them to strategize effectively to help reduce
crime.

Biometrics: these biometric machines have been used in elections to counter
election rigging and also to investigate the election exercise so as to know wo
participated in the election malpractice.

Technology eases investigative Coordination. the coordination between
investigators is made easy by use of radio calls, cell phones, signals are sent
along satellites, among others. In otherwise, communication between two or
more detectives would be a problem but as for today, officers may easily
communicate and co-ordinate effectively by use of codes, I.e. without inviting
the attention or knowledge of other people.

Developing strategic partnerships and alliances; field preparation and planning
is made easy with corresponding technology. Investigators, police officers easily
make plans on where to perform certain field operations. More to this, the present
day technology enables investigators to locate the place of crime much more
easily by use of GPS and google maps; hence making technology an expedeint
tool in the investigation process.

Ease in accessing justice. The benefits of technology spread across all the sectors
and institutions of a state. In the judicial sector, it sometimes becomes a problem
for people to access justice within the 48 hours as required by the law. With the
inception of modern technology with skype, video conferencing among others,
an accused may undergo a hearing within proper time without them having to be
transported from prison to court.
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Smartphone Tracking: with the current edition in technology, it is easy to tack
location of devices which have been stolen. Even if one has not stolen a phone,
it is possible to track them by their smartphone after they have committed a
crime. While there is some debate about when and how smartphone tracking
should be utilized by law enforcement, the ability to track a criminal through the
use of their smartphone is an incredible advancement in technology.

The challenges prosecutors face in investigating cyber-crimes

The technological age comes both as a blessing and a curse to the global space
in areas of crime prevention, access to justice and generally many other fields.
With the advent of technology, the range of crimes a person can commit has
broadened. In the current age, even an infant can commit a crime while using a
computer even before attaining the requisite age of criminal responsibility i.e. 11
years in some jurisdictions. This scenario poses a serious problem of jurisdiction
where by one commits a crime in one country, the effects of which are
experienced in various other countries whereby in one country, this may amount
to a crime unlike the other. The question which then arises is Which among these
nations can prosecute such cases: the jurisdiction where the activity was initiated,
where it had its effect (that is, where the loss or damage was sustained), or where
the offending communication may have transited on its path from origin to
destination.

The challenges are explained thus;

Increase in the number of crimes. Like unprecendently where witchcraft was the
quickest way someone in Kanungu District would physically harm another in for
instance Nairobi, the technological era brings yet a fresh approach to such
methods of criminality whereby a person in USA sends misile to hit anotther in
North Korea. Society has grown from few and particularized crimes to many
and uncertained crimes, introducing new offences day by day which require a
prosecutor to do a fresh study and revision. These are termed cyber offences like
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those under the Computer MisuseAct of Uganda. Such include Denial of service
attacks, viruses, unauthorized entry, information tampering, spamming etc., as
new types of offences that did not exist in the pre-computer environment. This
poses a challenge to prosecutors who may lack adequate knowledge on the
procedure to follow when handling certain cyber crime which are new to their
knowledge.

Retaining and preserving evidence. Prosecutors lose certain basic evidence
simply because some particular storage devices cannot retain data for so long.
Upon the expiration of given period of time, such data is likely to be lost owing
to the cracking of certain storage devices e.g. compact disks, tapes among others.
This affects the durability of evidence and hence its availability when needed.
Difficulty in identifying the offender The internet stages a challenge where one
person operates several accounts using false identity. It is not uncommon that
several people on facebook run several accounts under different names and the
reason for this is that they intend to do unacceptable things and yet pass
undetected. With the use of Virtual Private Network (VPN), it becomes much
more difficult to know the identity and location of an offender. The prosecution
thereby may not know who to prosecute, the volatility and transient nature of
evidence. This possess a great problem in deciphering cyber crime where for
example over a given period of time, the finger prints of an offender are
untraceable. In medical forensics, the long and poor storage of certain laboratory
evidence may lead to its evaporation or contamination leaving the prosecutor
with no evidence at all.

Acquiring appropriate powers; the consent to access certain websites is
sometimes denied and the permission so required for such access can still not be
obtained since people do not know who to approach. In an instance where there
IS no way out, the requisite evidence to pin point an accused would be lost in a

mere technicality, leaving the prosecutor’s hands tied.
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Responding to crime in real time; the underlying difficulty is in knowing at what
time the offence was committed. In line with cyber crimes, there is no immediate
alert caused upon commission of a crime. Unlike in murder where bloodshed
becomes imminent, a crime committed against John on twitter for example may
not be known to him not until he gets online. This creates a serious challenge in
responding to crime in real time. The prosecutors rely so closely upon the time
of commiting a crime so as to decipher when the cause of action or the crime was
committed so as to catch up with the legal limitations on when to file a suit.
Difficulty in operating the technology Some elite prosecutors still lack the
specialist skills in operating the technology in place. This renders certain present
day technology relevant but not fully utilisable by prosecutors owing to the lack
of adequate training and specialisation in the field.

Digital counterfeiting This is common where person uses a computer to defraud
the intellect of another, giving false information of one’s identity, sending
decisive mobile money messages without actual money exchange. This means
that a person will receive counterfeit digital messages and act upon them to alter
their land documents for example only to find that they have been duped. More
to this, people mint fake currencies and exchange such, others share forged
academic documents making such evidence misleading to prosecutors.

Insider crimes Some officers may use the technological systems to manipulate
databases, staistifcal figure and make false accountabilities so as to justify non
cyber crimes like corruption and embezzlement. This is a white collar crime so
common among accounting officers but which though no direct victim may be
ascertained but comes as a result of this day’s technology. This causes a problem
since such crimes are committed but evidence to such cannot be found nor argued
with proof by the prosecutor.

Problem in knowing where to look for evidence; owing to the fact that
technology makes it possible for someone to commit a crime in an unknown
location, sometimes a great challenge is caused in determining where exactly to
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find the most appropriate evidence to aducce owing to the blocks put along sites
and where t begin from in the search fro evidence.

The increased use of encryption: This is usually used by criminals to stop
incriminating data from getting into the hands of law enforcement, whilst the use
of cryptocurrencies such as Bitcoin allows criminals to deal in the proceeds of
crime with a relative level of anonymity.

Sovereignty issues. Every country enjoys its sovereignity and its territorial
integrity which must be respected, is called to question where for instance certain
information that is potentially sensitive is needed by a prosecutor in another
jurisdiction and yet so pivotal to his case. unless there is an Extradition
agreement between the countries, digital evidnece howver important may be
deemed useless.

Acquiring, developing and retaining specialist personnel; the cost of hiring,
training and retaining skilled personal in operating and interpreting the
technological data is also high. Sometimes the type of data and the technology
at hand is difficult to be understood by lay prosecutors with just moderate
knowledge in computer. Expenditure is neccesary to ensure that there are
properly trained experts in computer forensics to drive the investigation and to
inform the prosecution.

Appropriate legislation is neccesary to assist, inter alia, in minimising technical
objections to the admissibility of electronic evidence. It can provide
authentication to the records sought to be tendered and produced by new
technology. It can enable the reception of evidence of electronic transactions
including data communication, text or image transfer.

The strengths and weaknesses of CCTV cameras in
preventing and controlling crime in Uganda

According to Fyfe and Bannister, 1996; The Closed Circuit Television (CCTV)
is a mechanism where power is vested not in the surveillance by a particular
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person but the electronic eye of the camera. CCTV is part of situational crime
prevention which suggests that the decision to commit crime depends on rational
choices and situational factors such as the availability of criminal opportunities
and the risks of detection.

The arguments for CCTV cameras are that by conducting surveillance, cameras
increase risks for offenders who are deterred or are more likely to get caught,
which makes people and places safer. Such cameras enforce the objective of the
criminal justice system called the deterrence theory.

Some of the benefits of CCTV cameras are;

Safety assurance. The mere existence of CCTV cameras gives an assurance of
security and safety to the inhabitants of a residence and regular visitors. The
reduced fear of crime gives confidence which is necessary for the progress of
social and economic activity.

CCTV is also used as a site management tool, for instance, to observe traffic
patterns or for crowd control at football matches and street cleaning, customer
handling. Leaving alone legally stated crimes, CCTv cameras have been widely
adopted even in businesses to watch against bad behaviour by insiders for
example stealing.

These cameras are used as a tool of social control. The behaviour of children at
home can be effectively managed by CCTV monitoring. It is important to
remember that habits die hard and that charity/morals begin at home. Controlling
the discipline of children in a family as a small unit of society will in turn control
the behaviour of society at large hence their efficacy.

Camera systems can benefit police officers in dealing with assaults and disorder
in two ways. First, they can help to coordinate a quick and effective response
which may reduce the seriousness of the incident

Alarm notification alerts. Some CCTV Camera installation come along with
alarm notification alerts. When a certain crime is committed, such camera’s

created an alarm which informs security this is a great and effective tool of
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controlling crime. On the other hand, since the activities against which an alarm
should ring are already set, other types of activities which may amount to crime
are not included in the picture and such may pass unprevented.

Psychological deterrence The existance of CCTV cameras is a warning against
a potential perpetrator that they are under watch. This retards one’s readiness to
commit a crime in a given location. The potential criminal experience the
psychological effect not to commit crime in certain places.

CCTV Cameras however useful as tools of acquiring evidence, come with certain
limitations, disadvantages and challenges. These include;

Poor quality image. The images emitted by CCTV cameras is too poor in quality
and thus unreliable as a source of information to a prosecutor. However well
placed the cameras might be, they might not display good enough to conclude
upon the arrest of a suspect. A case in point is the recent case of the attempted
murder of Gen. Katumba Wamala where despite the working of CCTV, the
actual murderers cannot be identified owing to the poor quality image.

They infringe the right to privacy. For example, these CCTV cameras can be
pointed in by residences such as in the recent scenario of Hon. Kyagulanyi,
where allegedly, a stronger edition of CCTV cameras were paced along a certain
point in Magere to project directly towards Hon. Kyagulanyi’s residence; as a
derivation of his right to privacy. Such cameras are also projected to point to in
bars, lodges as a deprivation to the right of privacy.

Load-shedding. Given that CCTV camera operate with power, a long period of
a black out may be taken advantage of by criminals to perform criminal activity.
Similarly, in highly organized criminal gangs, the criminals have tendency to
disconnect power in the area so as to do their intended activities. This defeats the
intention of the installation.

Limited area operation. It is difficult to monitor CCTV cameras if the area of
surveillance is larger than expected and where such areas have a lot of many
people in that it is not easy for the one monitoring to closely follow the
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movements and actions of certain individuals. In such an instance, confusions
and misinterpretation of activities can easily occur thus causing a miscalculation
of evidence.

Relocation of criminal activity. The challenge lies where the criminals are aware
that cameras have been installed or while intending to commit crime, they look
at those cameras. In such an instance, the criminals tend to avoid the location and
move to other place but still commit the intended offence. Such a thing shows a
loophole that remains unsolved even with the installation of cameras.

Cameras are destructible. It is no news that people during riots, are seen crashing
down CCTV cameras. This destroys good evidence and also defeats the intention
of such installations. The fact that CCTV cameras are not immune from
destruction leaves no evidence for instance in the case of fire outbreak.

Hacking of CCTV cameras. Due to advances in technology, the criminals too
have learnt the tactics to hack into their system whereby they can halt their
coverage, crash them down or disable their rotation such that their activities pass
unnoticed.

Most importantly, the CCTV Cameras help in monitoring and not in prevention
of crime. Given such a situation, the efficacy of CCTV cameras in the aftermath
of crime therefor rests upon the implementing hand of the officers in charge.
Failure to closely follow up and investigate, will leave no big contribution to the
criminal justice process. The objective of criminal justice system is not just
monitoring crime but preventing crime. CCTV cameras only provide evidence
that the accused committed a crime but do not deter them from so doing. All in
all, society remains unsafe.

In a nutshell, the function and CCTV cameras cannot in the criminal justice
system cannot be underestimated in this present era. However, their best desired
effect is achieved when closely monitored and key to note is that CCTV cameras
should not function to replace but to supplement the existing security systems.
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THE PRESUMPTION OF INNOCENCE, HUMAN RIGHTS AND
THE NOTION OF BAIL

The presumption of innocence Background

The presumption of innocence is a legal principle that states that anyone charged
with a crime is presumed innocent until proven guilty. The prosecution bears the
legal burden of proof under the presumption of innocence, and must offer
compelling evidence to the trier of fact (a judge or a jury). The person is acquitted
of the charges if the prosecution fails to prove them true. In most situations, the
prosecution must show the accused's guilt beyond a reasonable doubt. If there is
still a reasonable doubt, the accused must be acquitted. A presumption of guilt is
the polar opposite of this system.

The presumption of innocence is a legal right of the accused in a criminal trial in
various countries and legal systems, including common law and civil law
systems. Itis also a universal human right under Article 11 of the United Nations'
Universal Declaration of Human Rights.

Historically speaking, as a basic rule of proof, the sixth-century Digest of
Justinian (22.3.2) states: "Ei incumbit probatio qui dicit, non qui negat" —
"Proof lies on him who claims, not on him who denies.” It is credited to Paul, a
jurist from the second and third centuries. Emperor Antoninus Pius was the first
to introduce it into Roman criminal law.

A modern legal system inherited from the ancient Roman legal system is known
as a civil law system (as opposed to the English common law system). Many
countries with civil law systems have adopted the maxim and its variants,
including Brazil, China, France, Italy, the Philippines, Poland, Romania, and
Spain.

"It is the most general principle that everyone (suspect, accused, or not) must be
deemed innocent until a final judgment deems the individual guilty," according
to Hungary's criminal law system. However, there is another viewpoint —which
is frequently found in international declarations—which does not link the end of
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the presumption of innocence to a final judgment, but is 'satisfied" with any
provision that indicates guilt and is founded on law. Between the two formulas,
there is a major difference that is the end of the punishment procedure, which
might take several years after the offense was committed, is usually signified by
the final judgment. For example, in the situation of being caught in the act,
witness accounts, and the offender's confession, the culprit must be presumed
innocent for a period of time until the final judgment is rendered, despite the
above-mentioned circumstances."

The Talmud claims that "Until he is proven guilty, every man is presumed
innocent. As a result, the imposition of unusual rigors on the accused must be
postponed until his innocence has been proven. As a result, in the early phases
of the trial, his defense arguments are as elaborate as those of any other individual
on trial. Only after his guilt was established were the protective safeguards that
had been put in place for defendants waived."

Based on a hadith published by Imam Nawawi, Islamic law retains the same
concept as Roman law: the onus of proof is on the accuser or claimant. Suspicion
is also strongly forbidden, according to a hadith recorded by Imam Nawawi,
Imam Bukhari, and Imam Muslim. "Avoid the necessary punishment by
dismissing questionable evidence,” the fourth Caliph Ali ibn Abi Thalib was
quoted as saying after Muhammad's death.

Following the fall of the Western Roman Empire, the West adopted feudal law,
which was a synthesis of features of Roman law and some Germanic practices,
including presumptive guilt, according to the new elite. For example, the accused
could establish his innocence by having twelve witnesses declare that he could
not have committed the crime charged against him. In effect, this favored the
aristocratic over the poorer classes, whose testimony risked being regarded as
less trustworthy. The Catholic Church's canon law affected the common law
during the medieval period by preserving the Roman law notion of the
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presumption of innocent after the rediscovery of Roman law in the 12th century
and the establishment of the jus commune.

The Byzantine Empire primarily followed the aforementioned Roman law of
Justinian, who lived at the commencement of the medieval era, and his legal
code, which contains presumption of innocence. This had an impact on adjacent
states that were part of its cultural domain, such as Orthodox Slavic princes like
Serbia.

Understanding the presumption of innocence

The term "presumption of innocence” emphasizes that the prosecution has the
burden of proof to prove each element of the crime beyond a reasonable doubt
(or some other degree of proof depending on the criminal justice system), while
the accused has no such duty. The expression "presumed innocent until proven
guilty,” coined by British barrister Sir William Garrow (1760-1840) during a
trial at the Old Bailey in 1791 is widely used to emphasize this. Garrow was
adamant that accusations be put to the test in court and in the perspective of a
juror; an objective observer would have to decide that the defendant nearly
probably committed the crime. The English Court of Appeal would subsequently
identify Garrow's articulation as the "golden thread" connecting both the criminal
burden of proof and the presumption of innocence inside the web of English
criminal law in its 1935 opinion in Woolmington v Director of Public
Prosecutions.

The presumption of innocence was first expressed in the term "item quilbet
presumitur innocens nisi probetur nocens (a person is presumed innocent unless
proven guilty)" by French cardinal and canonical jurist Jean Lemoine, based on
the legal assumption that most individuals are not criminals. This, however, did
not allude to the fact that the prosecution bears the burden of proof in a criminal
case, but to the safeguards that a defendant should be afforded, such as prior
notice of the charge, the right to confront, the right to counsel and among other
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things. It is literally regarded as favorable evidence for the accused that is
attached to the case automatically at trial. It necessitates that the trier of fact
whether a juror or a judge, begin with the assumption that the state's statement is
unsupported. A set of three linked guidelines control the procedure of criminal
trials to ensure that this legal protection is maintained. The term "presumption"
refers to the following:

a. The state has the complete burden of proof when it comes to the crucial facts
of the case, such as whether the crime accused was committed and if the
defendant was the person who committed the offense.

b. The defendant bears no burden of proof in relation to the crucial facts of the
case. The defendant is not required to testify, call witnesses, or provide any other
evidence, and their decision cannot be used against them if they choose not to
testify or present evidence.

c. The fact that the defendant has been charged with a crime and is present in
court and represented by a counsel is not to be used to make any unfavorable
inferences by the jury or judge. They must make their decision based only on the
evidence given at the trial.

The English lawyer William Blackstone stated in his seminal work,
Commentaries on the Laws of England, published in the 1760s, that "it is better
for ten guilty persons to escape than for one innocent person to suffer." The
concept became a staple of legal thinking in Anglo-Saxon nations and is still a
point of contention today. Lord Sankey LC famously referred to this prosecution
responsibility as the "golden thread™” in criminal law in Woolmington v DPP:
Throughout the labyrinth of English criminal law, one golden thread runs
through it all which is the prosecution's duty to establish the prisoner's guilt,
subject to what I've already said about the insanity defense and any legislative
exceptions...
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The presumption of innocence as a right

This right is so vital in modern democracies, constitutional monarchies, and
republics that it has been specifically enshrined in several of their legal codes
and constitutions.

"Everyone charged with a criminal crime has the right to be assumed innocent
unless proven guilty according to the law in a public trial in which he has all the
protections required for his defense,” declares article 11 of the Universal
declaration of Human Rights.

"Everyone charged with a criminal crime must have the right to be deemed
innocent until proven guilty according to law," according to the International
Covenant on Civil and Political Rights, art. 14, paragraph 2. The presumption of
innocence is also codified in Art. 66 of the Rome Statute of the International
Criminal Court, which states that "everyone shall be presumed innocent until
proven guilty before the Court in accordance with existing law."

"Everyone accused with a criminal offence will be deemed innocent unless
proven guilty according to law," the Council of Europe's Convention for the
Protection of Human Rights and Fundamental Freedoms states (art. 6.2). This
convention was approved by treaty and is obligatory on all members of the
Council of Europe. Every country member of the European Union is also a
member of the Council of Europe at the moment (and in any future enlargement
of the EU); therefore, this is a given for EU members. Nonetheless, Article 48 of
the European Union's Charter of Fundamental Rights repeats this assertion
identically.

The Inter-American Court emphasizes that "the presumption of innocence is a
guiding principle in criminal trials and a foundational standard for the assessment
of the evidence," citing Articles 8 (1) and 8 (2) (right to a fair trial) and Article 1
(1) (obligation to respect and ensure rights without discrimination) of the
American Convention on Human Rights. To rebut the assumption of innocence
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and generate clarity about criminal responsibility, such an assessment must be
reasonable, objective, and unbiased. ... The Court reaffirmed that the State bears
the burden of proof in criminal proceedings. The accused is under no obligation
to prove his innocence or present exculpatory proof. However, the defense has
the right to present counter-evidence or exculpatory evidence in order to disprove
the charges, which the accusing party is responsible for disproving.”

"Any person accused with an offence has the right to be assumed innocent unless
proven guilty according to law in a fair and public hearing by an independent
and impartial tribunal,"” says section 11(d) of the Canadian Charter of Rights and
Freedoms. In the Colombian constitution, Title I, Chapter 1, Article 29 states
that "Every person is presumed innocent until proven guilty according to the
law".

"Any man being presumed innocent until he has been declared guilty..." begins
article 9 of France's 1789 Declaration of the Rights of Man and Citizen, which
is now constitutional law: "Any man being presumed innocent until he has been
proclaimed guilty..." The introductory article of the Code of Criminal Procedure
stipulates that "any individual suspected or prosecuted is deemed innocent unless
their guilt has been demonstrated and the jurors' oath reiterates this declaration
(article 304; note that only the most serious crimes are tried by jury in France).
However, it is a common fallacy that the accused is assumed guilty unless proven
innocent under French law.

"Innocence is to be presumed, and no one is to be held guilty of a charge unless
his or her guilt has been shown by a competent court,” declares Article 37 of the
Islamic Republic of Iran's Constitution. "A defendant shall be regarded not guilty
until a final sentence has been delivered,"” the second paragraph of Article 27 of
the Italian Constitution declares. "Any individual will be assumed innocent until
found guilty by a final judgement of the court,” declares Article 23 of the
Romanian Constitution.
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"Everyone charged with a crime will be regarded not guilty unless his or her guilt
has been proven in conformity with federal law and has been established by a
legitimate sentence of a court of law," the Russian Constitution declares in article
49. "The defendant shall not be required to prove his or her innocence," it adds,
and "Any reasonable doubt shall be interpreted in favor of the defendant."
"Every accused person has a right to a fair trial, which includes the right to be
considered innocent, to stay silent, and not to testify during the proceedings,"
says section 35(3)(h) of the Bill of Rights in the South African Constitution.
Presumption of innocence is widely thought to derive from the Fifth, Sixth, and
Fourteenth Amendments, despite the fact that it is not directly stated in the
United States Constitution. The case of Coffin v. United States (1895)
established the right of anyone convicted of crimes to be presumed innocent.

In New Zealand, section 25 (c) of the New Zealand Bill of Rights 1990 states:
"In relation to the determination of the charge, everyone charged with an offense
has the following minimum rights: c¢) the legal right to be deemed innocent until
proven guilty ".

THE UGANDAN PERSPECTIVE

The presumption of innocence in Uganda is enshrined in the Constitution of
1995. Article 28 (3a) provides that every accused person shall have the right to
be presumed to be innocent until proved guilty or until that person has pleaded
guilty. This right has been upheld by the courts of law in Uganda for quite some
time.>’

Uganda is a constitutional republic led since 1986 by President Y oweri Museveni
of the National Resistance Movement party. In 2016 voters re-elected Museveni
to a fifth five-year term and returned a National Resistance Movement majority
to the unicameral parliament. Allegations of disenfranchisement and voter
intimidation, harassment of the opposition, closure of social media websites, and

357See Naziwa v Uganda (Criminal Appeal-2014/) [2018] UGSC 27 (18 January 2018)
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lack of transparency and independence in the Electoral Commission marred the
elections, which fell short of international standards. The periods before, during,
and after the elections were marked by a closing of political space, intimidation
of journalists, and widespread use of torture by the security agencies.

The national police maintain internal security, and the Ministry of Internal
Affairs oversees the police. While the army is responsible for external security,
the president detailed army officials to leadership roles within the police force.
The Ministry of Defense oversees the army. Civilian authorities maintained
effective control over the security forces. Members of the security forces
committed numerous abuses.

Significant human rights issues included: unlawful or arbitrary killings by
government forces, including extrajudicial Killings; forced disappearance;
torture and cases of cruel, inhuman, or degrading treatment or punishment by
government agencies; harsh and life-threatening prison conditions; arbitrary
arrest or detention; political prisoners or detainees; serious problems with the
independence of the judiciary; arbitrary or unlawful interference with privacy;
serious restrictions on free expression, the press, and the internet, including
violence, threats of violence, and unjustified arrests or prosecution of journalists,
censorship, site blocking, and criminal libel laws; substantial interference with
the freedom of peaceful assembly and freedom of association; restrictions on
political participation; serious acts of corruption; lack of investigation of and
accountability for violence against women; crimes involving violence or threats
of violence targeting lesbian, gay, bisexual, transgender, or intersex persons; the
existence of laws criminalizing consensual same-sex sexual conduct between
adults; and the existence of the worst forms of child labor.

The government was reluctant to investigate, prosecute, or punish officials who
committed human rights abuses, whether in the security services or elsewhere in
government, and impunity was a problem.
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Arbitrary Deprivation of Life and Other Unlawful or
Politically Motivated Killings

There were numerous reports the government or its agents committed arbitrary
or unlawful killings, including due to torture. The law provides for several
agencies to investigate, inquire into, and or prosecute unlawful killings by the
security forces. Human rights campaigners, however, claimed these agencies
were largely ineffective. The constitution established the Uganda Human Rights
Commission (UHRC) to investigate any person or group of persons for violations
of any human right (see section 5). The Police Disciplinary Court has the power
to hear cases of officers who breach the police disciplinary code of conduct.
Military courts have the power to hear cases against officers that break military
law, which bars soldiers from targeting or killing nonmilitants.

Opposition activists, local media, and human rights activists reported that
security forces killed individuals the government identified as dissidents and
those who participated in protests against the government (see section 1.e).
Opposition politician Robert Kyagulanyi, also known as Bobi Wine, reported on
February 24 that a Uganda Police Force (UPF) truck assigned to the Rapid
Response Unit (RRU) killed his supporter Ritah Nabukenya. The UPF had
deployed heavily in Kampala to block a Kyagulanyi political meeting with his
supporters, and local media, citing eyewitness accounts, reported the police truck
driver, upon seeing Nabukenya on a motorcycle taxi wearing red insignia
associated with Kyagulanyi’s People Power political group, drove toward her,
knocked down the motorcycle, and then ran over her. Later that day the UPF
released a statement saying Nabukenya fatally injured herself when her
motorcycle taxi collided with another motorcycle as it attempted to overtake the
police truck. The UPF stated it would investigate what happened and promised
to review the roadside CCTYV as part of its investigations. Kyagulanyi demanded
police release the CCTV footage of the incident, but on February 26, the UPF
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declared the cameras at the location were faulty and had failed to record the
incident. At year’s end police had not revealed findings from its investigations.
On February 25, Kyagulanyi reported that as his motorcade drove through
Nansana Town on his way back from Nabukenya’s funeral, an officer attached
to the military’s Local Defense Unit (LDU) shot into a crowd of his supporters,
killing 28-year-old Daniel Kyeyune. According a military spokesperson denied
that an LDU officer was involved in the shooting and stated investigations had
shown the assailant used a pistol, a firearm that he said LDU officers do not
carry. On March 18, Kyagulanyi released amateur cellphone video footage,
which showed an LDU officer firing straight into the crowd of Kyagulanyi’s
supporters, after which Kyeyune can be seen on the ground. A military
spokesperson, upon seeing the footage, cast doubt on the video’s authenticity,
adding that the military would study it further. At year’s end the military had
not released any findings from its investigations.

Disappearance

Local media reported several disappearances. Officials of the opposition
National Unity Platform party (NUP) said they could not account for dozens of
their supporters whom they said the security agencies had arrested while
participating in party activities. The government neither acknowledged the
persons were missing nor complied with measures to ensure accountability for
disappearances. In addition, the UPF did not share any findings into the 2019
disappearance of Kyagulanyi supporter John Bosco Kibalama, who remained
missing.

Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment

The constitution and law prohibit such practices and it stipulates that any person
convicted of an act of torture may receive a sentence of 15 years’ imprisonment,
a monetary fine, or both. The penalty for conviction of aggravated torture is life
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imprisonment. Nevertheless, there were credible reports security forces tortured
and physically abused suspects.

Human rights organizations, opposition politicians, and local media reported that
security forces tortured dissidents as punishment for their opposition to the
government. On April 24, local television stations showed images of opposition
Member of Parliament (MP) Francis Zaake receiving medical treatment at the
Iran- Uganda hospital in Naguru. The UPF and Uganda Peoples’ Defence Forces
(UPDF) had arrested Zaake at his home in Mityana District on April 19, accusing
him of violating COVID-19 restrictions on public gatherings when he distributed
food to his constituents. On May 6, Zaake told journalists that upon his arrest,
UPF officers under the watch of Mityana District police commander Alex Mwine
and regional police commander Bob Kagarura beat him with sticks and batons,
kicked him on his head, and then tied his legs and hands to suspend him under
the bench in the flatbed on a police pickup truck, which drove him to the
headquarters of the Chieftaincy of Military Intelligence (CMI) in Mbuya. He
said CMI officials sprayed his eyes with an unknown liquid that created a sharp
burning sensation, and then later beat him with a stick bearing sharp objects that
tore his skin. He said UPF officers then drove him to the Special Investigations
Unit (SIU) offices in Kireka, where UPF officers kicked, slapped, and punched
him while telling him to quit politics, quit opposing the government, and retire
to business. Zaake said his health deteriorated further while in detention, and on
April 22, the UPF drove him to the Iran-Uganda hospital in Naguru for treatment.
According to a Ministry of Internal Affairs document, the Iran-Uganda hospital
found that Zaake had “blunt injuries on the forehead, earlobes, right and left of
the chest, right side flank, right upper arm, right wrist, lower lip, left leg, and left
leg shin.” On April 27, a court in Kampala ordered the UPF to release Zaake or
arraign him in court. That same day the UPF drove Zaake, dressed only in shorts
and unable to walk, to a court in Mityana. UPF officers carried him on a stretcher
into the courtroom where a magistrate declined to hear the charges against Zaake

235



ISAAC CHRISTOPHER LUBOGDO

and ordered the UPF to take him to hospital for medical treatment. The UPF,
however, drove Zaake back to the SIU, where they detained him for another night
and then released him on April 28. On May 6, the minister for internal affairs
concluded that Zaake must have inflicted his injuries on himself “by knocking
himself on the metal of the UPF police pickup truck.” On May 7, Zaake sued
CMI commander Abel Kandiho, Mityana police commander Alex Mwine, SIU
commander Elly Womanya, and three others for abusing him. On September 3,
the Office of the Director of Public Prosecutions (ODPP) exercised its
constitutional right and took over Zaake’s private suit against the security
officers. Zaake told local media on September 3 that the ODPP had taken over
the case in order to exonerate his abusers by putting up a dispirited prosecution,
which would lead the court to issue an acquittal. The trial continued at year’s
end. The ODPP also dropped its charges against Zaake on August 6.

Civil society organizations and opposition activists reported that security forces
arrested, beat, and killed civilians as punishment for allegedly violating
regulations to combat the COVID-19 pandemic. On March 18, the president
announced restrictions to combat the COVID-19 pandemic, which included an
indefinite closure of all schools and a ban on religious gatherings, which he
would later expand to include a nighttime curfew, restrictions on public and
private transport, and a closure of nonessential business (see section 2.d.). The
president instructed police and military to enforce the regulations. Local media
reported LDU and UPF officers indiscriminately beat persons they found outside
after the nighttime curfew with sticks, batons, and gunstocks, maiming some and
killing others. On May 13, LDU officers shot primary school teacher Eric
Mutasiga in the leg and chest, as he pleaded with the officers not to arrest his
neighbor, whom the officers had found selling food three minutes into a
nighttime curfew. On June 8, Mutasiga died of the gunshot wounds at Mulago
hospital. The UPF stated it had arrested the LDU officers involved but declared
Mutasiga was injured when he got into a scuffle with the security officers. At
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year’s end the UPF had not released details of its investigations into the killing.
LDU and UPF personnel also attacked pregnant women who sought health care
during periods when the government restricted use of public transport due to
COVID-19.

On April 4, local media reported that on the night of April 3, UPF, LDU, and
UPDF officers had raided a community in Elegu Town, driven dozens of persons
out of their houses, beaten them with sticks and iron bars, and forced them to
remove their clothes, roll in the dirt, and for some specifically to rub the dirt on
their genitals, accusing them of violating the curfew. The UPDF and UPF
released statements condemning the actions and promised to prosecute the
officers involved. By year’s end the UPF and UPDF had not released findings
from their investigations.

Impunity was a problem, and it was widespread in the UPF, UPDF, the Uganda
Prisons Service (UPS), and the executive branch. The security forces did not
take adequate measures to investigate and bring to account officers implicated in
human rights abuses, especially in incidents involving members of the political
opposition. The UPDF did not arrest or prosecute the LDU officer whom amateur
cellphone video showed shooting into a crowd of opposition supporters and
killing Daniel Kyeyune (see section 1.a.). Impunity was widespread because
authorities gave political and judicial cover to officials who committed human
rights violations. While speaking on November 29 about the November 18-19
protests, President Museveni directed police to investigate and audit the killings
of 20 unarmed protesters struck by stray bullets, but not of the other 34 unarmed
protesters, who he said were rioters (see section 1.e.). On August 22, President
Museveni commended the UPDFE’s Special Forces Command (SFC) officers
who beat Kyagulanyi in August 2018. Speaking at a police recruits graduation
ceremony, Museveni stated: “I found the man (Kyagulanyi) had been beaten
properly, in the right way. He boxed them, and they also tried to box back until
they subdued him. | was surprised that the SFC people acted properly; it was
self-defense and beyond self-defense they didn’t beat. It was in order.” The
government also provided legal services to police and prison officers facing
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charges of abuse in court. On September 23, the Attorney General’s Office sent
one of its lawyers to defend UPS officer Philemon Woniala in a civil court case
that leshbian, gay, bisexual, transgender, and intersex (LGBTI) persons filed
against him in his individual capacity, accusing him of torture and inhuman
treatment. The law bars government lawyers from defending officials sued in
their individual capacity (see section 6). On July 20, the UPDF instituted human
rights refresher training courses for its LDU officers to increase respect for
human rights.

Prison and Detention Center Conditions

Conditions in detention centers remain harsh and in some cases life-threatening.
Serious problems included overcrowding, physical abuse of detainees by
security staff and fellow inmates, inadequate food, and understaffing. Reports
of forced labor continued. Most prisons did not have accommodations for
persons with disabilities. The government operated unofficial detention facilities
where it detained suspects for years without charge.

Physical Conditions: Gross overcrowding remained a problem. On August 7, the
UPS reported its prison population had risen from 59,000 to 65,000 in four
months after security forces arrested numerous individuals for defying COVID-
19 restrictions. The UPS said this population was more than three times its
capacity, although other data from the nongovernmental organization (NGO)
World Prison Brief showed the prison detainees held were actually at 375 percent
of prisons’ capacity.

Local NGOs and the UHRC declared overcrowding made the prisons a potential
hotspot for the spread of COVID-19. On May 18, local media reported that some
UPF posts kept male and female detainees in the same cell, and others kept adult
detainees together with child detainees. On November 13, UPF officers in Oyam
District arrested six NUP party officials for violating COVID-19 restrictions at
an election campaign rally and detained both female and male officials in the
same cell.

There were reports of deaths in prisons due to prison conditions. On February
20, local media reported that three pretrial detainees died in Atopi prison after
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they went to work on a prison farm despite reporting in the morning that they
were ill. Prison authorities said they were carrying out postmortems to establish
the causes of death but did not report the findings. Political prisoners faced
different conditions from those of the general population. Zaake’s lawyers
reported in April that UPF officers denied Zaake medical care.

Administration: Authorities did not always carry out investigations into credible
allegations of mistreatment. The local civil society organization Human Right
Awareness and Promotion Forum reported in June that UPS officials beat
lesbian, gay, bisexual, transgender, and intersex (LGBTI) detainees on account
of their sexual orientation. UPS officials denied this and declined to investigate
(see section 6). Local media and human rights activists reported that the UPF,
UPDF, CMI, ISO, and UPS denied access to visitors for some detainees held at
official and unofficial detention facilities (safe houses) (see section 6).
Independent Monitoring: The UPS reported in August that due to COVID-19
restrictions, it stopped visitors from accessing prison facilities. The UPS,
however, reported that prior to the COVID-19 pandemic, it allowed the local
civil society organization African Center for Treatment and Rehabilitation of
Torture Victims to conduct prison visits with advance notification; however, no
independent monitors received access to any unregistered detention facilities or
pretrial detention cells. The International Committee of the Red Cross declined
to comment on whether it conducted prison visits during the year.
Improvements: The UPS reported in August that the president had pardoned
2,833 prisoners to decongest prisons and help prevent the spread of COVID-19,
although this was only half the number of detainees that entered prison between
March and August. The pardoned detainees largely comprised convicts of petty
offenses serving less than two-year sentences, mothers of infants, and convicts
older than age 60. The Ministry of Health donated four modern tuberculosis-
testing machines to the UPS, which improved the prisons’ capacity to quickly
diagnose and treat the disease.
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CHAPTER FIVE

* i x

CHARGES AND INDICTMENTS

A charge is a formal written accusation of an offence drawn up either by a police
officer or a magistrate and signed by a magistrate to be used in a magistrate’s
court as a basis for trial or preliminary proceedings. Where the charge is filed in
the high court, it is called an indictment. A charge sheet is for the magistrate’s
court as an indictment is for the high court.

WHAT IS AN INDICTMENT?

An indictment is a formal written accusation of an offence drawn up and signed
by the DPP and filed in the registry of the high court to be used as a basis for
trial in that court.

The purpose of the charge is to state concisely the offence the accused is alleged
to have committed and also to bring to the accused ’s knowledge the nature of
the offence brought against him or her in order for him to prepare his defence.
The difference between a charge and an indictment is one of form and not of
substance. Both charges and indictments must contain a statement of the offence
committed and the particulars of that offence.3®

The legal provisions for framing charges and indictments are identical under
Section 88 MCA3® and Section 25 TIA *accordingly. Case law states that a

358 Section 85 of Magistrates Court Act (Cap 16) and Section 22 Trial on Indictments Act (Cap
23).

39 Cap 16

360 Cap 23
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trial without a charge is a nullity because the accused person would not know the
case he is facing. Sir Udo Udoma stated in the case of Judagi & Ors v West Nile
district Administration that the failure to frame a charge was a fundamental
mistake and therefore the trial was declared a nullity.

CONTENTS OF A CHARGE AND AN INDICTMENT.

A Charge just like an indictment consists of four parts;
a) the commencement,
b) the statement of offence,
c) the particulars of offence and
d) the conclusion.
Section 85 of MCA and S. 22 of the T.1.A provide that every charge /indictment
must contain a statement of the specific offence or offences with which the
accused person is charged together with such particulars as may be necessary for
giving reasonable information as to the nature of the offence charged.
The rules governing the form of a charge and or indictment are set out in Section
88 of the MCA and s. 25 of the T.1.A respectively.
COMMENCEMENT
This states the place of the courts jurisdiction, indicate that the charge is preferred
by the Uganda police, state the name of the police station, date when the charge
is preferred, the police charge register no; CPS police charge no 01/06.
The rules governing the form of a charge are set out under section 88 of the MCA
and these rules are mandatory.

a) A count of a charge shall commence with a statement of the offence, called

the statement of the offence.36!

31 S, 88 a) Magistrates Court Act (Cap 16), for an indictment, see s. 25 Trial on Indictments
Act (Cap 23)

e
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The statement of the offence shall describe the offence shortly in ordinary
language, avoiding the use of technical terms, and without necessarily
stating all the essential elements of the offence, and if the offence is one
created by enactment shall contain a reference to the section of the
enactment creating the offence. i.e murder, contrary to section 188 & 189
of the penal code act cap 120.%62

After the statement of offence, particulars of the offence shall be set out
in ordinary language in which the use of technical terms shall not be
necessary. (the particulars inform the accused as to the circumstances- e.g
time, place, conduct, subject matter of the crime which has thus been
alleged against him) only those particulars as are necessary to give the
accused reasonable information as to the nature of the charge®®

Where a charge contains more than one count, the counts shall be
numbered consecutively i.e 1-20 there must be a reference of the law
creating each offence.%*

Where an enactment constituting an offence states the offence to be the
doing or the omission to do any one of any different acts in the
alternative... may be stated in the alternative in the count charging the
offence3®

when a person is charged with any offence under Sections 268-271 of the
penal code i.e embezzlement, causing financial loss, it shall be necessary
to specify the gross amount of property in respect of which the offence is

362 (S.88 b) MCA and s.25 b) T.I.A)

363 5,88 C) of the Magistrates Court Act (Cap 16) and s.25 c) of the Trial on Indictments Act
(Cap 23)

364 5,88 e) of Magistrates Court Act (Cap 16) and s.25 e) of the Trial on Indictments Act (Cap

23)

365 5, 88 f) of the Magistrates Court Act (Cap 16) and s. 25 f) of the Trial on Indictments Act
(Cap 23)
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9)

h)

)

alleged to have been committed and the dates between which the offence
is alleged to have been committed without specifying particular items or
exact dates. 3°°

the full name and address of the accused must be contained on the charge
sheet. It is desirable that his tribe or race, occupation, place of abode
should also be inserted. The magistrate should always ensure that the
name on the charge sheet is the name of the person standing before the
court waiting to be charged.3%’

it is sufficient to describe any place, time, thing, matter, act in a charge in
ordinary language. The time of the offence need not be stated unless the
time is relevant for the commission of the offence e.g in a charge of
burglary; the time must be stated because it can only be committed in the
night. 368

the age of the accused is normally irrelevant and may not be stated unless
known. It is however necessary to indicate the age in the particulars of
offence where need arises e.g in a charge of defilement, the age of the
victim is very important.3°

the marital status is not normally necessary but should be indicated in the
particulars of the offence where need arises e.g on a charge of adultery by
a man contrary to s.154 PCA, the woman with whom a man has sexual

intercourse must be a married woman, therefore this fact must be stated.

366 5,88 i) of the Magistrates Court Act (Cap 16) and s.25 i) of the Trial on Indictments Act
(Cap 23)

367 (5.88 of the Magistrates Court Act (Cap 16) and s.25 m) of the Trial on Indictments Act
(Cap 23), Yonasani Egalu v R [1942] 9 EACA 65.

368 Section 88 0) of the Magistrates Court Act (Cap 16) and s.25 o) of the Trial on Indictments
Act (Cap 23)

369 Section 129, Penal Code Act (Cap 120)

243



ISAAC CHRISTOPHER LUBOGDO

e) A Charge should be signed by the police officer preferring the charge
before filing it in court as a means of authenticating it. After it has been
filed, the magistrate should sign it before calling upon the accused to plead
to it.

GENERAL RULES ON CHARGES AND
INDICTMENTS

In Uganda vs Byaruhanga,®? it was held that the charge sheet should be signed
by the police officer who brings it and the magistrate should not accept to
proceed with the charge until it is signed.

An indictment on the other hand must be signed by the director of public
prosecutions under s. 26 and it must commence in the form stipulated under
section 27 of the Trial on Indictments Act.3"

JOINDER OF CHARGES/INDICTMENTS

There are two aspects of joinder of charges; - charging more than one offence in
one charge or indictment (joinder of offences) and secondly joining more than
one accused in the same charge (joinder of persons).

JOINDER OF OFFENCES

The rule for joinder of offences is that where an accused person is alleged to have
committed more than one offence, he may be charged in the same proceedings
with all the offences provided that the offences are founded on the same facts or
form part of a series of offences of the same or similar character.3

Thus in order to join more offences than one in the same charge or indictment, it
must be established that the offences were founded on the same facts, e.g if the

accused successfully commits robbery on a passer-by and run away with the

370 (Criminal Session-2010/10) [2013] UGHCCRD 63 (16 October 2013)

371 Cap 23

372586 (1) of the Magistrates Court Act (Cap 16) and s.23 (1) of the Trial on Indictments Act
(Cap 23)
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money, in the course of the escape, he is chased by a police man, whom the
accused attacks in order to evade justice. Here there are two offences committed,
robbery and assault on a policeman. Can these two offences be said to have been
founded on the same facts?

Secondly, more offences than one can be joined in one charge or indictment if
they form part of a series of offences of the same or similar character. For
example, if in the course of an armed robbery on a bank, the security guard at the
bank is killed, then obviously the robbery and the killing can be said to have been
founded on the same facts and can be joined in one charge.

On the other hand, if one evening a man steals from a shop in kireka trading
centre and the same evening he burgles the house of the Barclays bank manager
which is 100 yards away and shortly thereafter he rapes a woman at mulago
hospital. The question will be whether all these offences are founded on the same
facts and therefore can be joined in one charge. These offences are definitely not
founded on the same facts. The next question will then be whether these three
offences form part of a series of offences of the same or similar character. Theft
and burglary may be of the same character the common fact being the accuser’s
dishonest intention to acquire that which doesn’t belong to him. However,
notwithstanding the proximity in time and distance, the offence of rape is
different in character from the offence of theft. Rape is a sexual offence against
morality whereas theft and burglary are offences against property. Therefore, it
would be inappropriate to join the charge of rape with that of theft and burglary.
It should be noted that where more than one offence is charged in a charge, a
description of each offence so charged shall be set out in a separated paragraph
of the charge called a count.

In the case of R v DALIP SINGH (1943) EACA 121.
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The appellant and another were charged with theft of property belonging to the
Kenyan and Ugandan railways. In the second count, the appellant was charged
and convicted of giving a bribe to a police officer in order to secure his release
from arrest and prosecution for the theft. There was evidence that the bribe had
been offered shortly after the arrest of the two men.

On appeal to the CA it was argued that there had been an improper joinder of
charges as the stealing and the bribery were not offences of a similar character
nor were they founded on the same facts.

It was held that although the two offences were different in character, they were
founded on the same facts. The evidence adduced indicated that the bribe was
offered within a very short time after the appellant and his counterpart were
arrested. The test used in determining whether these offences were founded on
the same facts was the proximity in time between the commissions of the two
offences. It was noted that proximity in time mattered a lot. Section 86(3) of the
MCA provides that where before trial or at any stage of the trial, the court is of
the opinion that the accused person may be embarrassed in his or her defence by
reason of being charged with more than one offence in the same charge the court
may direct that any of the offences be tried separately.

Joseph S/O Odoro v R (1954) 21 EACA 311

It was stated that a possible embarrassment might be caused by charging a string
of different offences in the same charge. It would be unfair to put a man on trial
on an indictment containing 40 counts involving distinct charges of false

pretences.

AliKaeli v R (1932) 12 EACA 371

It is a rule of practice that has become a rule of law that no other count can be

joined to a count of murder or manslaughter except where the additional count is

246



DEMYSTIFYING THE ORDER FROM ABOVE

based precisely on the same facts as the more serious charge, i.e where murder
resulted from arson, the court may exercise its discretion and allow the charges
to be tried together.3"

In AliKaeli v R (1932) 12 EACA 371

The accused was charged with five offences. Two were for manslaughter, one
for assaulting a police officer, another for drink driving and the last was for
driving a defective motor vehicle. All these were arising out of a motor accident.
It was held that no other count can be joined to a charge of murder or
manslaughter and that the basis for this rule is that a trial on a charge of that
nature was so serious and complicated that the defence should not be
embarrassed by the necessity of having to deal at the same time with other
matters. The court said that although this ought to be regarded as a rule of
practice amounting to a rule of law, the failure to comply with it would not
necessarily result in quashing the conviction unless the accused was prejudiced
at his trial. If, however the additional charge is based precisely on the same facts
as the more serious offence, for example, where murder resulted from arson, the
court may exercise its discretion and allow the charges to be tried together.

But under no circumstances can offences committed by two different individuals
on different occasions at different places be joined in the same charge merely
because the complainant is the same. Such misjoinder would no doubt, render
the trial a nullity.

JOINDER OF PERSONS/OFFENDERS
S.87 of the Magistrates Court Act and S.24 of the Trial on Indictments Act
provide that the following may be joined in one charge and may be tried together;

373 See Yowana Sebuzukira v Uganda (1965) E.A 684
e
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transaction, i.e if two or more persons jointly commit robbery at a bank,
they may be joined in one charge and tried together.

Persons accused of an offence and persons accused of abetment, or of an
attempt to commit that offence. i.e if A and his brother B get hold of a
girl and throw her down. While A has sexual intercourse with the girl, B
holds the girl’s legs to assist A. Both A and B can may be joined in one
charge and may be tried together for rape.

Persons accused of more offences than one of the same kind (that us to
say, offences punishable with the same amount of punishment under the
same section of the penal code act or any other written law) committed
by them jointly within a period of twelve months. For example, if cattle
raiders attack a village at night and several people are killed, all the
raiders can be jointly charged and tried for the several murders.

Persons accused of different offences committed in the course of the
same transaction. In the case of Dalip Singh, it was stated that the test to
be applied in order to determine whether different offences have been
committed in the course of the same transaction is whether it was inherent
in the acts constituting the offences, that from the very beginning of the
earliest act the other acts were either in contemplation or necessarily
arose there from, or whether from the very nature of the transaction in
view, they formed component parts of one whole transaction. (Jackie,
john and peter are muk students. They decide on one Sunday evening to
go for drinks at Bermuda... Jackie drives back and on her way, she
knocks a pedestrian, who is injured badly, john gets to the main gate and
assaults the guard who refuses to open the gate for the trio after midnight,

peter breaks complex window to let Jackie in since the custodian has
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refused to open. (Jackie- grievous bodily harm, john assault, peter
malicious damage to property)
e) Persons accused of any offence under chapters 25 to 29 of the PCA
f) Persons accused of any offence relating to counterfeit coin under chapter
35 of the penal code act and persons accused of any other offence under
the chapter relating to the same coin, or of abetment of or of attempting
to commit any offence.
It should be noted that if two or more persons are charged or indicted separately,
they cannot be tried together even though they are indicted of the murder of one
and the same person. Such a trial would be a nullity.
In Uganda vs Yokasafati Edopa & 8 others®’# It was held that a misjoinder of
persons is a mere irregularity and cannot be treated as having the effect of making
the trial a nullity. A nullity can not be rectified and it will lead to the quashing of

the conviction.

ALTERNATIVE CHARGES

An alternative charge is an additional count laid against the accused in the same
charge where the prosecution is not certain of which offence the facts of the
offence will support. The matter is then left in the hands of the court to decide
which of the two counts the evidence supports. For example, where the
prosecution is not sure whether the conduct of the accused amounts to theft of
property or obtaining that property under false pretences, since the two offences
are of the same character, one can be charged as an alternative to the other. The
commonest example of alternative charges is found in cases of theft with

alternative count of receiving stolen property. It should be noted that the

374 [1977] HCB 3
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alternative charge must be formally charged as an alternative charge. In the case
of Harry Isiko v Uganda.®"

It was held that the whole purpose of a criminal trial with its charges and
particulars is to avoid surprise. Failure by the prosecution to formally charge as
an alternative charge the offence of theft on the charge sheet, clearly prejudiced
the accused as he had no way of knowing what he was to defend. The proper
procedure should be to add the theft charge formally as an alternative to the
charge of false pretence.

It should further be noted that a conviction on the alternative count can only be
entered if the prosecution fails to prove the main count. In the case of Wanda
Alex and two others v Uganda,®’® it was held that a conviction on the alternative
count of murder, when the judge had already entered a conviction on the main
count of robbery was an error in law.

Point of emphasis, an accused cannot be convicted on both the main count and
its alternative; the court has to make a choice on one of them if a conviction is to
be entered and then no finding is made on the other count. The accused can of

course be acquitted of both if the prosecution fails to prove any of them.

DEFECTS IN CHARGES AND INDICTMENTS

A defect in a charge or indictment may come about either because of a failure to
comply with the rules of framing charges or indictments under Section 88 M.CA
and Section 25 T.I.A, or as a result of a mis joinder of offences or persons.
However, whatever error or defect there may be, the validity of the proceedings
cannot be questioned unless such error is material to the merits of the case and

involves a miscarriage of justice.

875 SCCA No 4 of 1993.
376 SCCA No 42 of 1995
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In the case of Uganda v Borespeyo Mpaya,*”’

it was stated that a miscarriage of
justice occurs where by reason of a mistake, omission or irregularity in trial, the
appellant has lost chance of acquittal which was otherwise open to him.

In the case of Uganda Vs Dickens Elatu and another,*’8 the two parties were
charged under the following charge sheet.

Statement of offence

Adultery contrary to section 150 A (1) and (2) of the penal code.

Particulars of offence

Count no 1. Dickens Elatu on the 22" day of October 1971, at oyama village,
k’do subcounty, kaberamaido county in the Teso district, you were found
committing adultery with Bibiyan Akello, a married woman not being your wife.
Count no II. Bibian Akello on the 22" day of October 1971, at oyama village,
k’do subcounty, kaberamaido county in the Teso district, you were found
committing adultery with Dickens Elatu, not being your husband.

What are the defects in this charge?

While accepting this as an irregularity, the learned judge held that it did not
occasion a miscarriage of justice. The accused was not in anyway misled as to
the nature of the offences with which they were charged. There was therefore no
miscarriage of justice.

DUPLICITY OF CHARGES

A charge whish is duplex is defective and may be bad in law if the defect cannot
be cured by correction of otherwise. If two or more offences are included in one
count, the charge is bad for duplicity because only one offence can be charged
in a count. Two or more offences can be charged in one charge provided they are

contained in separate counts. For instance, if the accused has assaulted two

377 [1975] HCB 245
878 HC Revision Case No.71 of 1972.
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persons at the same time, the accused may be charged with the assault of the two
persons in the same charge, but the assault on each person is to be charged in a
separate count because assaulting any person is a complete and separate offence
even if committed in the same transaction. Similarly, if two accused persons
assault a person on two different occasions, they can not be charged in one count
or same charge sheet, but in separate charge sheets so that each person will be
tried separately. It is therefore clear that a charge is bad for duplicity if it contains
a misjoinder of counts or offences, or a misjoinder of persons or offenders.
UNNECESSARY CHARGES.

A) ATTEMPTS:
Where a person is charged with having committed an offence, it is not
necessary to add a count for attempt to commit the same offence since he
can be convicted of attempt.3®
B) ACCESSORY AFTER THE FACT
When a person is charged of an offence, he may be convicted of being an
accessory after the fact to the commission of the offence even without being
so charged in accordance with Section 147 of the Magistrates Court Act3
and Section 89 Trial Indictments Act.38!
C) MINOR AND COGNATE OFFENCE
Where a person is charged of an offence and facts are proved which reduce
it to a minor cognate offence, he may be convicted of the minor cognate
offence although he wasn’t charged with it.3¥ The offence must be both
minor that is of less gravity and cognate that is, of the same kind, nature,

genus, or species. For instance, a person charged with murder, may be

379 Section 146 Magistrates Court Act (Cap 16), Section 88 Trial on Indictments Act (Cap 23)
380 Cap 16
31 Cap 23
382 Section 145 Magistrates Court Act (Cap 16), Section 87 Trial on Indictments Act (Cap 23)
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